The Family Land Presewation Trust:
Succession Planningdr Heirloom Real Estde

by Josegph FE McDonald Il

“Family Lands: The words ezoke images of Eng
lish nobility and the landed iatocracy; of county
estdes occupiedypdukes and dueesses Wwo inheit-
ed their titles andlass standing as llirights piotect
ed by the cown under the atchful eye of the House
of Lords.

The concet is less &miliar in this county. We
rejected the Btish dass system and itedidal under
pinnings in the evolution. Ous is an galitarian soci
ety in which everyone should hae equal oppdunity
to prosper egardless of the social standing of their
ancestcs.

Our cultue’s ambvalent dtitude tavards inheit-
ed stéus and walth is eflected in our levs. Congess
enacted theddenl gft, estde, and gnestion-skip-
ping transkr tax systems with thexgress pupose of
eroding and edistibuting “dynastic” family wealth.
Those amilies which hare felt its bite will testify to
the efectiveness of the anskr taxes in accomplishing
those puposes. Many will argue tha this ethos
rewards had work and entgpreneuship, avoids ce-
ation of a leisue dass,makes the most pductive use
of cepital, kegps our economcompetitve in the glob
al maketplace and sustains the quality and stamdar
of living in this county.

Perhags we all shae this viev to one dgree or
another But tha does not mvent one fom aknowl-
edgng thd the tdeal transker tax system is alint
instrument which sometimes mduces urdir and arbi
trary results. It is one thing togeee thait is bad pub
lic policy to allawv the cedion of a pivate welfare sys
tem though d/nasty tusts holding funidple financial
assets Wwich allow genegtions of“trust bdoies”to dip
coupons and lead urgaiuctive lives. Unbrtunaely,
however, cettain nonfinancial “heirloom” assets gt
caught in the same visdnduded in this ctegory are
valuable (but illiquid) family lands.

Those &milies brtunae enough to wn family
lands do not all &rice their linege to a Camegie or a
Rodefeller. Mary had enoughapd lud or foresight
to acquie or inheit substantial lak or oceanfsnt
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propeties,former family fams, and other wral lands
before urban smwl and impoved tanspotation
made them acces$iband damaically increased their
“highest and best usealue

The objectes of the senioranegtion in plan
ning for the succession of theseopeties ae not to
allow their descendants tové indifferent lives of
leisure and pivilege. Raher, they are to inculcte a
sense ofdmily histoly and taditions — parof wha
makes shang a suname specialand to peseve a
gatheling place awhich geagraphically separated el-
atives caneunite to esqae the pessues of their lisy
lives and maintain a sense afrfily. These a the
fondest deams of may senior @neation family
landavners.

THE PRIMAR Y THREATS TO FAMIL Y LANDS

Credive solutions & & a pemium in this aga.
There ae suprisingly few resouces &ailable to aid
the peactitioner to plan successfylfor the succession
of family lands. Confast this with the brgeoning
body of law, literature, and pactice aids ondmily
business succession planning

The dtention gven by professionals todmily
businesses is undgandale. The estte planning and
comorate bas in paticular hare a pofessional intesst
in tapping the small bsiness sector of the econpm
which accounts dr goproximately onehalf of the
naion’s Gioss Domestic Bduct. Lavyers ae well
gualified to help enapreneural families fnd solu
tions to their tanser tax,business margementjnher
itance equalizion (paticulady relaing to the
“actives” and “inactives”), liquidity, and other prb-
lems. Cafting a successfulusiness succession plan
is both economicafland pesonally rewarding for the
professional and his or helients who ae counting on
the family business to be a saa of dallenge, oppor
tunity, and fnancial ind@endencedr future genee-
tions.

Thus,a well conceved husiness succession plan
accommodtes the entpreneurs stong sense of
stavardship. Senior gnegtion family landavners
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often shae this ethic Indeed for mary of them stev-

ardship becomes an obsessidrheir sle@ is haunted
by visions of llldozers, strip malls,or cookie cutter
condominiums ppeamg on their sa@d, irreplace

able ancestil lands.They dread seeing siica cass
ending to a nole tradition which will derny future

genegtions the pivilege of expeliencing an impdant

patt of the family legagy.

The cises tha could poduce suk a caastophe
include not ony conifscaory fedeal transer taes
which will bludgeon the popety every twenty fve or
thirty years as eat genegtion passes.The family is
wary of escaléing carying chamges, most notaly
increasingy unmangeable local popety taxes and
propety insulance pemiums. They worry about the
illiquidity of the family lands and their l&cof income
production,and the pospects of @pety mismange-
ment and diisive family politics resulting fom a lak
of shaed vision among competinigtewards” and
“liquidators” compising various sulbrandes of the
family in succeeding @nestions. They see diorces,
bankuptcies,and lavsuits inceasingy diverting and
redistibuting family wealth and assets thughout the
United Stges.

There is ewarding work to be done herfor those
professionals Wwo undestand this psymwlogy and can
offer family landavners a means to hteve their com
plex, often idiosyncatic, and conlicting goals. The
various pemutations of the Bmily Land Pesewation
Trust (FLPT) povide a unique fimevork for this.

THE FLPT CONCEPT

The FLPT is spedifally designeddr the taxgco
nomic, and administtively efficient multi-genee-
tional mangement,protection,and pesevation of
unique estig-quality lands andacdion compounds.
It combines the @ditor saéty, tax beneits, and
relaively simplified stucture of an irevoceble com
mon lav living trust with maw of the useful gver-
nance and maigament mebanisms of panership
and coporate stuctures. The FLPT will allav a fam
ily to retain and enjpits family lands ly:

1. Arrangng the tanskr of the landsplus a lig
uid endeavment é6r their longterm maintenance and
consevation, in a manner Wich emplqys various dis
counting and other taveduction sttegies to deply
leverage the senior gneation’s unifed credit and
geneetion-skipping eemptions.

2. Allowing descendants the cadlimated use and
enjoyment of thedmily landswithout subjecting the
propety to creditors, divorce settlementsyr fedeal
transkr taves though the gnestions.

3. Managing family confict by providing an equi
table, administatively manaeable systemdr the cen

tralized dg-to-day mangement of the landsvhile at
the same time priding an aerall system ofapresen
tative democaicy among boad bandes of thedmily
to resohe issues ofdmily policy sud as the decision
to sell,mortgage, or develop the lands.

4. Providing individual descendants and sub
branches of thedmily with limited liquidaion rights
This will allow future liquidaors to cash in their bene
ficial interests in the FLPT on ters and conditions
which ate fair to both the liquidéng heis and sub
brandes and those stards contiming their use and
enjoyment of the popety.

WHEN TO USETHE FLPT

As used in this aicle, the concets of “family
lands; “heirloom real estte,” and“heritage poper
ties” are not conhed to ancesal estées. The FLPT
is a useful planning toolof special popeties
acquied by the «isting senior gneation — even
recenty acquied — who erwision and intenddr the
lands to be theotal point of a n& family tradition.

The FLPT stategy is less concered with a pop-
enty's past than it is with the its furiAt a minimum,
to be a candide for an FLPTthe lands should ka
some specialecredional or aesthetic quality lnich
the senior gnertion wishes to prsewe for future
genertions. Typically, the popety also has substan
tial enough economicalue to equire special planning
and mangement to algieve the succession objeas.

Because mch of the FLPTS unigue éaures ae
tax diven, the senior gnegtion landavner should
also hae somedédenl estée tax eposue. This piob-
lem ma not be immedigly appaent. Some indid-
uals who have successfull used FLPTs he&e avned
assetsjncluding the &imily lands,with a combined
value of @proximately $1.2 million or @en less.
Their estée tax &posue under cuent lav could be
addressed though basic adit shelter planning wolv-
ing propety ownership earangements and \apass
trusts. But thg were concened thé asset pprecia
tion and income accuntetion would push themaer
the $1.2 million theshold and thaCongess might
reduce the uniéd credit exemption amount belo
$600,000. They remember 1992’ failed legislative
initiative to educe thexemption amount to $200,000.
They have concemns dout their descendantsstde tax
exposue. Adding an outight, undvided inteest in
the family lands to theirlaildren’s and ganddildren’s
wealth could cede estée tax poblems br them or
exacerb#e an alead/ existing pioblem and equire a
forced sale of the ppety.

Finally, landrich, but cashpoor landevners
express concers dout the vulneaability of the family
lands should one or both memberf the seniorgner
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ation require longtemrm health cae. They are avare

tha the popety will be subject to the sperdbwn

requirments of the Medicaidwa or be sold to paa
Medicaid lien upon their déas. They are inteested in
removing the popety from the céegory of a“count

able” resouce in detemining Medicaid eligpility.

Transknring the imily lands to the FLPT will tgger

the sixyear disqualitation pefod duiing which the
family lands will be consided a esouce for means
testing puposes. Using the FLPT ategy will help

address the longem health cae thied as vell.

THE PLANNER AS FACILIT ATOR
There can deelop two factions within a gnee-
tion owning or &pecting to an a stak in the amily

lands. The “stewards” include those descendants and

brandhes of the dmily who shae the senior gneg-
tion’s traditionalist and consedtion ethics. The“lig -
uidators” are those o would rather not paicipate in
this family tradition hut would instead lik to ealize
the popety’s substantial economialue

The use of these titles is not intendeddferct a
value judgment or hea pejoetive connottions.
There ae maly reasons Wy a descendant or sub
brandh of the &imily might be a liquideor and not a
steavard. Greed and seBhness a not the onl two
possibilities.

This is not the 19th cenywwhen futue genee
tions stged within dose poximity to the family firm
or fam. It was typical in those ¢a for all or most of
the family branches comgsing the n&t genegtion to
build homes on theaimily estde, or & least be in a
position to egulaly reunite thee. The moden family
exists in moe of a diaspa@. This is paticulady true of
those brtunae enough town a heitage propety.
Brandes of suk families often intude abievers who
spread themsebs thoughout the n#on and the wrld.
Some of them manot hae the aility or willingness
regulaly to use and enjofamily vacdion propety.
Then @ain, othes mg see this dispsion as ractly
the reason Wy preseving the taditional fimily gath-
ering place is douly impottant in the moderworld.

Some senior gneetion stavards Hindly assume
tha their diildren shae their \alues and aspect ér
family traditions. They have nothing to supporthis
belief other than aague notion thithose shamng a
common @ne pool will also shara common steard-
ship ethic This is alvays a dangrous assumption.
Sud dients nust be encoaged to solicit the paici-
pation of the n&t genestion in the deelopment and
implementéion of the plan dr the futue of the amily
lands. Clients hae been eceptive to ofers from the
planner to &cilitate family meetings awhich all
descendants caneigh in with their concers, ques

tions,and comments. Sometiméisese meetings pr
duce a consensus not to plan $uccessioriut rather
to plan br the deelopment or liquiddon of the
propety in an odely manner thmaximizs its ece
nomic \alue

Some ptriarchs or mariarchs respond to their
indifferent or liquidaor descendantsybgranting per
manent conseation easements or daiirag the pop-
erty to a consesation group to potect and peseve its
aesthetic or consedtion qualities.

In cases \Wwer the mily decides as argup to
proceed with the succession plannitige paticipation
of the descendants — thosénavmust live with the
plan for the long tam —improves theihal product and
makes the he moe pioprietaly dbout it. It stength
ens their commitment to stardship and educes the
possibility tha they will seek ways to undamine the
structure once the seniolegestion is gone

The planner shouldpproadc his or her plimi-
narty role as &cilitator and consensusiiider the same
way he or she wuld proceed as the plude to amily
business succession planningew it as an oppduni-
ty to introduce wurself to a ner genesgtion of movers
and shakrs who will have legal problems and needs of
their own.

COMPARISON OF THE FLPT WITH
ALTERNATIVE STRUCTURES

The FLPT concgt has golved over seeral yeass,
enhanced pé@vdically as n&v issues elaing to man
agement and condt through the gnegtions ae iden
tified. The author has considst other stictures —
including hybrid irrevocable trusts with etemal
beneicial interests modeled after the Mashasetts
“business wist” and lllinois“land trust] “quastbusk
ness entities’sud as S and C cporations, geneal
and limited &mily patnerships,limited liability com-
panies (LLCs),and tenancies in common subject to
mana@gement greements. In mancasesthe FLPT
either standing alone or used in tandem witharailly
limited patnership, proves to be the pferred stuc
ture for several reasons.

Trust as Management and Consevation Structure
The common b trust has uniguglbeen adated
to mange and consee nonrbusiness assets. In
Anglo-Amelican lav the tust has eolved as a method
for the mangement and conseaation of propety held
primarily for investment or useybfamily membes
occupying genestions belov tha of the gantor Con
trast this with the quadiusiness entities ch are
designed to hold and otz actve kusinesses andumt
be“retrofit” if applied out of conte. This often esults
in uncetain tax teament, unndural stuctures, and
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unduly complex documention and adminisation.
Privacy and Ease ofAdministr ation

The FLPT peseves family privacy and equites
relatively little car and €eding Unlike the
guastbusiness entitieshe FLPT is a pvate arange-
ment which involves no pulic filings or anmial filings
or frandhise kes. The tiust document need not be r
corded in mostagistries of deeds. In some &ta,for
example arny corveyancing issues ar adlressed
through the ifing of a“certificate of trustee”evidenc
ing the tustees$ authoity to hold and cowey real
estde. This preseves the &mily’s piivagy by avoiding
pubication of the dispositie plan.

Creditor Protection

Only the FLPT offers kullet-proof protection fom
creditors and diorces ly avoiding extemal equity and
ascetainable beneicial interests. At the coe of the
FLPT stetegy is the immedite creaion of searate
creditorsafe discetionay genestion-skipping subt
rusts knevn as“family land tusts” The FLPT esta
lishes one suttrust for ead branch of the aimily
headed ¥ one of the st ceaor’s living or deceased
children. The family land tusts ae eab allotted an
equal (or unequalf desired) undvided shae of both
the family lands and anendavment fund

Distribution of income and prcipal of eab sga
rate family land tust is committed to the digtion of
a thid paty “disinterested tuste€’ No beneitiary is
given ary right to compel a disitoution to him or her
Indeed even the bendfiaries’ common ights to use
and enjg the family lands ae subject to the disetion
of an“administrative trustee”who nmust coodinae
and econcile sometimes cdidting benefciary
requests toaseve the use of the ppety. (More on
the ole and pupose of the special adminiative
trustee is povided belav.) Spendthift provisions po-
hibit beneiciaries from encumbeéng their inteests or
assigning them in anticiian of receipt.

Because no benefary has an“ascetainable
interest” in the form of a ight to compel distbutions
or contol ary creditor sensitie pavers, no benetia-
ry’s creditor, or ary dissident spouse or banitcy
trustee 6r tha mdter, can stand in anbetter position
relaive to the tast popety. The fully discietionay
trust ofers moe liability protection than an of the
gquastbusiness entity stictures which involve the
issuance of somatemal, transkrable equity inteests
(stok, pattnership, or membeship inteests) vhich
are ovned outight by family membes and a@ subject
to atachment.

Clients often spedidally mention their éar of
future divorces vhich might divert a potion of the
propety to a dissidentdrmer inlaw. The s@arte

family land tusts ae designed to pdude this. The
limited beneitial interests the FLPT iges to inlaws
teminate upon their diorce or Igal sepamtion from
their spouse Wo is a lineal descendant of thedr ce-
ator. Spouses of descendants Hreefore only given
a secondar contingent bendtial interest in the dmi
ly land tusts.

All of this creditor and diorce potection does not
come athe cost of sadicing the descendantsontiol
or use andwnership of the &mily lands. The descen
dants ag gven nontax or ceditor sensitie inteests
and povers as‘interested tustees, holders of special
powers of gpointmentand put optionsand as elig
ble distibutees of the trst assetsThe FLPTS design
gives Bimily membes as maw of the benéfs of prop-
erty ownership as possib while still avoiding the
most nothle hurdens: vulnerability to creditors,
predaory spouses andas discussed bekoin the
analsis of the FLPTS tax teament,a confscaory
fedeal transkr tax system.

Separate Family Land Trusts

The s@arate family land tuusts ae initially creaed
on a per stpital basis with espect to theltldren of
the senior gnestion. This is whete the per stpital
theme endshowever. Unlike most pug dynasty tusts
designed to holdifancial assetghe s@arate family
land tusts do not ker subdiide belav the dildren’s
genegtion as eal branch of the aimily proliferates.
To do so wuld impose unmamggable recodkeeing
and administtive turdens on the FLPT ustees.

This decision not todilow the per stipital patem
as geneations pass will ppbably creage some disr
pottionality on issues ofayemance and drcal dect
sion making vhich are delgated to the boat of inter
ested tustees @presenting all kandes of the dmily
existing in the aildren’s genestion. (The le and
powers of this boad is discussed in meretail laer in
this aticle.) Sud dispopotionality would exist
between thosedmily branches vwhich prove to be
more or less mlific than othes.

For example if in 90 years the descendants of
child X number 70 and the descendants bil¢Y
number 40the fact tha the family land tiusts estia
lished br X’'s andY’s descendantseeat gven one
vote my be seen as uaif. This can be wided ly
weighing eah trust’s wte based on theumber of
descendants W0 ae benetiaries of the tust d the
time a \ote is to be tadn.

In our xample dove, if X andY were the ony
children in whose namesamily land tusts vere cred-
ed the inteested tustee of XS trust would have a
weighted wte of 63.63% out of a pos#hl00%. This
is detemined ly dividing the umber of X5 descen
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dants—70—1 110,the total mmber of descendants.

Y’s family land tust's weighted wte would be
36.36%. This gves the epresentéive of X's descen
dants wting contol on all inteested tustee leel
decision making >xept on mdters requiing a super
majolity vote in excess of 63.63%.

Most dients opt br a weighted wte system to
address the dismpottionality problem. Some een
push br a system of tre demoaicy (one manpne
vote) in place of the system dadpresenttive demoe
racy emplo/ed bty the FLPT but true demoaagy is
unworkable. Imagine the tustees difficulty in
obtaining wtes and pxies from 100 sparate
descendantsving 100 years from naw. Both spouses
of the senior gneetion will be gone ut the amily
will curse their memaor.

Management and Contol

The FLPT combines theaditional bendfs of
common lav trusts with man of the mangement and
govemance éaures of quasbusiness entities.

The FLPT System ér Centralized Management

The FLPT abieves the same cemtization of
manaement as isvailable with ary of the other alter
naive quasibusiness entity sfictures. The adminis
trative trustee is typicayl a responsite family mem
ber who seves a function anatpus to thaof a dief
executive oficer of a coporation, a geneal pakner of
a geneal or limited patnership,or a manging mem
ber of a LLC. The administative trustee pexdrms
important dg-to-day mangement and adminisitive
functions which if performed ty committee might -
duce ineficiengy, deadlo&, and acimonious déae.

In addition to being esponsile for coodinating the
use and engment of the &mily lands,this special
trustees pavers indude the Aility to assess the parate
family trusts br opesting defcits tha cannot be paid
out of the endement or its incomeThe FLPT opeates
in mary respects simildy to a pivate timeshaing
arangement amongaimily membes with the adminis
trative trustee functioning as gpety manaer.

The FLPT System br Representdive Governance
Like an eecutive oficer or manging patner, the
administetive tustee is accourltke to a moe repre-
sentdéive bod/ of decision ma&rs who hare paver to
hire and ire the adminisative trustee Issues of
“strategic” (long-tem) impott, such as a decision to
sell, develop,or distibute the &mily lands or pprove
substantial gaital improvementspursue popety tax
abaements etc, are made or subject tgpproval by
the majoity vote of the boat of inteeestedTrustees.
One inteested tustee of edt separate family

land tust is designad by cettain of the tust's bene
ficiaries (specitally, the accountees of thirust) to
represent their gearate brand of the aimily. They
also hae the pwer to adopt plaws which may
define issues sutas suspension of berahl rights
for misconduct andrgnting leaes of dsence dr
those &mily membes who ma tempoarily be
unable to eercise bend€iary rights and pedrm ben
eficiary obligations hut who still wish to peseve the
beneits of using the dmily lands br themseles or
their future descendants.

The inteested tustees will function as de facto
boad of trustees,meeting peiodically to discuss
important issues. Unlikthe diectors of a coporation,
however, they will not be constiined to meet anrally
if they prefer not to. Mawg families like the idea of
bringing representdves of the sgarate brandes
together pepdically — perhgs d the family lands —
as a means obteing a sense of common pase and
maintaining &mily communicaion and hamory.

These a¢ the same benéf extolled by pro-
ponents of‘family offices” and pivate founddions
which ar inceasingy estdlished ly wealthy families
to and povide a mehanism or “financial paenting”
for future geneetions. It would not be uasual to ind
wealtly families emplging one or moe of these
strategies and an FLPTThe anmial family retrea or
family meeting will be adrum for addressing all m&
ters relaing to the mangement and maintenance of all
family enteprises and common endess.

This mg be paticulaly importtant as gneegtions
pass andamily membes become gographically sep-
arated The stocture facilitates comminicdion and
conflict resolution bedre had feelings candster By
estdlishing a system ofepresenttive democacy the
FLPT elimindes the possibility thtaan entie brand
of the family will be disenfandised

Discretionary Distributions

A “disinterested mstee”is responsike for making
ary discetionay distiibutions of income and jmcipal
from eab separte family land tust. The disinteest
ed tustee mg be an indridual who has no benigial
interest in ai of the fimily land tusts. The inteested
trustees ppointing the disintersted mstee can dafe
a shot tem of office and emove and eplace an unco
opestive or unesponsie disinteested tustee This
special disintersted tustee need not bepointed
however, until a tax- and @ditorsensitve discetion
is to be gercised This should in most cases be an
unlikely occurence br as long as theust avns the
ancestal lands.

The FLPT should be cefully crafted to ceae
nontax sensitie removal pavers gven the IRSS
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broad intepretdion of Rev. Rul. 79353} despite the
recent taxpger victory in theTax Cout case oEstae
of Wall v. Commissionet This kegs tiusteeship in the
family to the gedest etent possite. It preseves pi-
vagy and &oids the gpense of cqorate trusteeship.

Liquidation and Transfer Rights

Powers of gpointment and put optionsivg
descendants limited liquitian and tansgkr rights.
You mgy wonder hav the FLPT can mtah the fexi-
bility and potection ofered to the &amily and its
minority stakeholdes thiough coporate and paner
ship luy-sell arangements. They sewve the salutar
pumpose of gving stalkeholdes a limited maket in
which to sell their integsts andashufle them among
family membes, while still maintaining conl in the
immediae family. Buy-out provisions ae stuctured
to avoid imposing unmargeale financial lurdens on
those viho contirue in the entgrise This is cetainly
an adantgge of the quasbusiness entitiesver the
traditional common la trust.

The FLPT adresses the anskrability limitations
inherent in tusts ly giving eat beneiciary cetain
limited powers of gpointment. Sut powvers allov
descendants to adjust beoifl interests among their
spouses and descendantBhe FLPT handles adi
tional limitations on benéfiaries liquiddion rights by
engafting onto the tditional tust stucture cetain
“put” rights eerciseble on two levels.

First,the FLPT allovs eabt brandh of the imily to
opt out of the aangement ly “putting” its family land
trust’'s shae of the popety’s value under tens and
conditions vhich will not financially strain the other
brantes of the dmily contiruing their FLPT pdici-
paion, or force a distess sale of the ppety. This
subtust level stiuctured put option isxercisable by the
interested tustee of edt searate family land tust.

Subjecting an intested tustees poposed rer-
cise of this pwer to the pproval of a two-thirds
majoiity of the subjectdmily land tust’'s accountees
protects gainst arbitary action ly the inteested
trustee This leaves descendants indrthes of the
family who would not otherwise use tharhily lands
propety free to liquidée their inteest in the tust on
structured tems which ae fair and easonhble to the
stevards and liquideors alike. Sud a limited liquida
tion right would not &ist among cetenants Wo in the
absence of special grisions in a margement gree
ment would be brced to esot to legal proceedings.

Secondin adlition to the amily land tust level
put option,the FLPT gves indvidual benetiaries
similary stuctured “personal” put tights which they
can eercise br themseles and their minorhsldren.
This allovs various indviduals and sulbranches of

the family below the dildren’s genegtion to liquidde
their inteests in theirdmily land tust if geagraphical
separation, family economicspr other considetions
predude them pesonally from using and enjong the
family lands.

The aility of eadh family land tust to leg the
family lands and endement completsl outside the
fedeal transkr tax systemdr multiple genegtions is
one of the most imptant FLPT &aures. The FLPT
is caefully designed towwid gving ary beneiciary
transkr tax sensitie pavers or inteests vhich could
disturb the gneation-skipping bendfs. An unre-
stricted put rght might be a ainskr tax sensitie gen
eral paver of gpointment if the descendant holding
that right had the hility to exercise it in fvor of him-
self or heself, his or her ceditors, estde, or the cedk
tors of his or her esta

Lack of External Equity Inter ests

Ther is another beniéfto using a tust stuctue
which does notequir the issuance okemal equity
interests. The poblems of tanskrability and vulnee-
bility to creditors inhees in the issuance oktemal
equity inteests (stok, partnership, or membeship
interests) viich ae ovned outight by family mem
bers. Shaeholdes or pamers who hold stok or pat-
nership inteests in admily entity, for ekample may
make differing provisions in their esta plans 6ér the
distribution of those inte¥sts. Planner using
guastbusiness entitiesof family lands seek to sadv
the poblems ly intemposing another entityisualy a
discretionay genestion-skipping tust, between the
equity inteests and the descendant3he tieed
FLPT/FLP stucture discussed belois one g&ample
of this stucture.

The poblems with etemal equity inteests ag
illustrated by the fte thd befell the Ro&efeller dan
and their beleed family compound aPocantico Hills.
Pocantico vas the &mily’s 3,600 a@ retred in sulur-
banWesthester County Family pariarch John D.
Rodefeller, Jr., thought he did thaght thing ly plac
ing it in a family comporation and distibuting sto& to
second gnestion heirs bhn D. 1ll, Nelson,Laurance
and Da&id. Duiing their lifetimes thes was much dis
cussion betwen the silings concening wha to do
with the popety. Ead had a diferent vision.

They never reconciled the colitt, and eah sib
ling made diferent estge planning povisions br his
stok. The whole mess was on{ recenty resohed
after yeas of xpensve and bitter litigtion involving
descendantssuiviving spousesyarious datitable
groups, and the IRS All of this cost the &mily
tremendous moryeand gief.

To be sue, Mr. Rodefeller could hae (even may
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have) talen st@s in luy-sell agreements and other cor
porate documents to imposeatrserability restictions
as a means ofvaiding these mblems. Shar cetifi-
cdes can be gended to @idence theeastictions. But
the family may still be equired to esot to litigation to
enforce them.

Avoiding an entity with etemal equity inteests or
creaing a genesrtion-skipping tust to hold the equity
interests a@ sue-fire stategies which will eliminate
the poblem.

Adaptable to Changng Circumstances

The FLPT is collpside and ofers almost unlimit
ed fexibility to adgt to dhhanged cicumstances.The
FLPT incoporates cetain escpe mebanisms (inkuid-
ing various lifetime pavers of gpointment and diser
tion gven to the disintersted tustee to distbute pin-
cipal) tha allow the family lands to be distsuted to a
new irrevocable trust arangement the senioremes-
tion may crede if tax law, time, family economicspr
other @ents oertake the FLPT andender it obsolete

Moreover, if a majoiity on the boatt of inteested
trustees dicts thathe family lands will be soldthe
FLPT teminates and pouwr into the supplementar
genegtion-skipping “dynasty” trust ceaed in the
FLPT document to hold ehdirand’s shae of the
sale poceeds in @ditorsafe genertion-skipping
solution to contine for the emainder of the @plica
ble pepetuities paod. Alternaively, the disinteested
trustee of thedmily land tusts mg make an outight
distribution of the &imily lands or the pceeds of their
sale among one or mwpf the descendants if in $uc
trustees judgment — pesumaly after consulting
with the benetiaries — sub a distibution is moe
desimble than leeuing the sale mrceeds in gnei-
tion-skipping solution.

TAX EFFICIENCIES OF THE FLPT

In compaison to quasbusiness entities shcas
comporations, patnerships,and limited lidoility com-
paniesthe Family Land Pesevation Trust mgy be the
most taxefficient stucture in which to receve and
hold family lands and an endaonent.

Federal and Stae Income Businessand Real
Estate Transfer Tax Attr ibutes

Unlike a C caporation, ary income eared a the
FLPT entity level can be passed thugh to the benef
ciaries to abieve a single leel of fedeal income tax
ation. This would gply to ary net“operating income”
from rental acwities, timbeiing, etc, and cpital gains
should all or a parof the fimily land be sold in the
future. The disinteested tustee mwg exercise its dis
cretion to mak distibutions to beneiaries in the

year in which the income orajn was eamed All such
net income andajn will be split among mitiple trusts
and benetiaries under the digtruteble net income
rules of Subhbgpter J of the Interal Reverue Code
(IRC) in a fexible manner to ddeve the &imily’s opti
mal income tax planning

The FLPT can also taxféefiently be fundedsus
tained and dissoled The donors initial transer of
the popety is treaed as a ift for fedenl income tax
pumposes. There is no need toigk tripping on some
technical requirement as gu un the guntlet of the
provisions of the Intaral Reverue Code dealing with
tax-free incoporations or LLC and pdnership forma
tions. Funding the FLPT will not be ‘@ale or
exchang” and theefore should not tgger ary stae or
fedeal caital gains tax or other sta husiness or
income tax on anunrealizzd gprecidion in the &im
ily lands or ap secuities used to fund the endment.
The FLPT succeeds to the dorsocost basis in the
propety.

Most staes will exempt the tanser of the &mily
lands fom ary stde real estte transkr taes because
it is a dft, and tanskr taves ae genenlly detemined
only as a parentaye of the considation receved in
ary sale or gchang. Some sties will assesseal
estde transkr taxes when eal estte coporations or
patnerships ae caitalized The assessment is based
on the walue of the stdc or patnership inteests
receved in exchang for the contibuted eal estte
which is deemed to equal the natrfmaket value of
the eal estte. Unlike a C or S cquoration, thete is no
entity level tax upon liquidaon and distibution of the
apprecided assets should the FLPJee be dissoled

Federal Transfer Tax Attr ibutes

The tansekr tax eficiencies inhegnt in the FLPT
strategy require the senior gnegtion to irevocably
gift the family lands to the FLP.TThe senior gnee-
tion must undestand this and beead/ and dle to
accet all the consequences of making aevincable
gift of the propety. They must assume thdhey are
forgoing their ight to tg the equity in the pety
they might need in the futerto sustain their kdstyle
finance longtem health cag or meet otherifhancial
emepencies. They should pg& a fair rental \alue or
ary contirued use and occupanof the amily lands.

While irrevocability will be an insupesble hudle
for some tients, credive stuctuiing can @ercome
mary misgvings. Both the equirment of the pa
ment of fir rental \alue br contirued occupancand
the senior gnestion’s inaility to access equity in the
propety can be ihessed ér maried gantos by hav-
ing eat of them ceae sgarte FLPTs intuding se-
arate “credit shelter styletrusts wich gve the other
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spouse a seconddif e estge in the &mily lands and a
beneicial interest as an eligle distibutee of tust
income and pncipal. This sparte tust stetegy and
the leciprocal trust issues it implidas ae discussed in
Note 14,nfra, and the accompging text.

The requirement thathe senior gnegtion pay
fair rental \alue can be viged as a benigfand not a
burden fbr those pants vho hare substantial liquid
assets. Rental paents br the use of esta quality
propety can be substantial. afginent of ent for the
use of popety does not constitute afg It allows the
shifting of moe otherwise anser taxdle wealth to
future genertions without consuming gnanrual
exclusion, unified credit,or genegtion-skipping tans
fer tax eemption.

The ent paid shouldtdeast be stifcient to cover
all or, for seasonal jppeties ented ony pat of the
year most of the caying chamges duing the peiod
of contirued occupangc This will give ary endav-
ment the gantor initially estdlishes d'grace peiod”
in which to gow before its net income or prcipal
must be tpped to pg the carying chamges. If the
rental income xceeds caying chamges, the tustee
can ad the &cess to the ensment. Considéng
these potential benied, it pays to work had to con
vince poud, cashrich dients thd there is no shame
in being a tenant.

Managing the Federal Gift Tax Liability Upon
Funding

The FLPT is designed to miningizjft tax conse
guences on thednt end The dft tax value of the
propety to be contibuted is almost alays \ery sub
stantial. It will indude the alue of the &mily lands
and in some cases substantial endement to be
invested l the administtive trustee (armore likely,
an investment pofessional suttrustee etains) to po-
duce an income stam vhich will make the FLPT
economical selfsufficient. The aygregate value of
the family lands and the endanent will often &ceed
the $1.2 million and $2.0 million combined uei
credit and gneagtion-skipping exemption amounts,
respectiely, available to maried senior gnegtion
FLPT craors who both paticipate in the funding
Membes of the seniorgnestion will often be &cing
a substantialddenl gft tax liability if they do nothing
to adiress this psblem. Mary “land rich” but “cash
poor” families will not hae suficient liquid assets to
creae the endament, pay ary gift tax, and still
reseve suficient liquidity for the senior gnegtion’s
financial seciity.

The FLPT and the plarof its endavment can be
designed to emplofunding and discounting stegies
to manage the {ft tax consequenceslhese sttegies

include using qualied easementgxploiting the gft
tax anmal eclusion,and ceaing fractional inteest,
minority and maketability discounts.

Using Qualified Consewation Easements

Many family landavners feel a sense of stard-
ship tavard not ony past and futwr genestions of
their family, but, in mary casestheir “extended &mk
ly” of adjacent pppety owneis and the commnity &
large. Ther is often an unspek pact amongvaners
of adjacentdimily lands thathey all hold their poper
ties in a constrctive trust for the benef of ead other
and their espectie families. To sell out to a deslop-
er is an unspeakée bread of tha trust. They are
interested in peseving the vay of life which they and
the other &milies avning similar popeties on the
same lak, for example have long enjged. They
desie to potect open spag¢ecenic vistasand hitat
the lands my offer to wildlife, neighboimg propety
owners, and membey of the local comumity.

Clients pressing sule stong conserationist
ethics mg grant consaration easements tdaitable
organizaions sut as local land trsts or stie, region-
al, or naional land consemtion omanizaions.
Assuming the consegtion easement meetsistriegal
and tax equirementsijt will r estict or even eliminade
the derelopment potential of thefmily lands and cer
responding} reduce theirdir maket value pr gft tax
purposes.

The tems of the easement can bafted to allev
for limited development.The landavner can ngotiate
with the donee conseation group to eseve, for
example the ight to subdride and sell a limitedum-
ber of iilding lots. This ma substantiai reduce the
“highest and best usele”the popety might other
wise hae as a mlti-unit condominium deelopment.
A limited consevation easement can allothe family
the best of all wrlds: protection of n&ural resouces,
reduction of the it tax values,and pesevation of
some potential tdcash in” to some gtent should
propety taxes, cgpital improvement plansor other
exigencies equire a caital infusion to lee or
improve the coe family lands.

The Crummey FLPT

The most typical FLPT pewutaion is aCrumme
trust designed to allw for multiple anrual exclusions.
Individual Crummeg powerholdes—those o ae
given limited rghts to withdaw assets fsim the tust
—will often indude all of the donos descendants/h
ing on the dee of a tust contibution and their spouses.
Ead of them has a slifiently substantialyested ben
eficial interest in the FLPT to passuster under the
Cristofani® analysis. Malty maure families hae ten or
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more individuals among thislass of bendfiaries.

To avoid genegtion-skipping and it tax compli
caions the FLPT limits edcbeneiciary’s withdiawal
right by the “five-or-five” lapse potection brmula.
This does not opate as a limitingdctor in most cases
because of the substantialwe of the pwpety con
tributed The use of the [@se potection brmula is
necessar because theamily land tusts ae designed
to skip genertions. Gving aCrummeg powerholder
withdrawal rights in ecess of the lase potection
amounts will shift‘transeror” staus from the senior

genegtion propety contiibutor to the descendant

powerholder Membes of the senior gnesgtion will
waste ag genegtion-skipping ekemption thg allo-
cde to the gcess amount.The Igpsing poverholder
must allocae his or her wn genestion-skipping
exemption to theeess amount to engigero indu-
sion m@tio staus for all FLPT popety. Stictly limit-
ing the withdewal rights to the ifve-or-five formula-
tion eliminaes this complicéon.

For maried gantors, the 5% pong of the érmula-
tion will allow a full $20,000 anumal exclusion per
donee vhere the popety contibuted and subject to
withdrawal has a slue of & least $400,000.A full
$10,000 per donee anal exclusion is aailable for
unmaried gantos where the popety available for
withdrawal is worth & least $200,000. Most FLPT con
tributions should xceed these tleshold amounts.

When thg do not,the planner should consider the

“hangng power” strategy which may be paticulady
appropriate for the sdal fractional inteest funding plan
discussed bela Seral funding should apidly creae
sufficient wvalue to allev ary hangng withdrawal rights
to work themseles out badre or shatly after the par
in which the funding plan is completedhe Crumme
powers should be sustained despite the illiquithreaof
the family lands. The IRS has jvately ruled tha
Crummg withdrawal pavers ma be stisfied by dis
tributing a fiactional inteest in an illiquid assét.The
Crummeg FLPT will specifcally allow this.

This discussion assumes ttize Crumme powers
petain to the ente amount of a contwution. The
division of the confbuted popety among the g
rate shae family land tusts will not occur until after
the Crumme powers either lpse or a& eercised and
sdisfied. This stucture where theCrumme powers
are “frontend loaded’s traditionally used ér “single
family pot” trusts.

By contast, a “separate shae” trust usualy
requires the tostee irst to sgregate the conibuted
propety into the spamte shaes. Crummeg powers
are actvated with espect to edcsearate trust. Ony
the bendtiaries of tha trust ae gven pro rata with-
drawal rights gplicable to the tust’s shae of the ver-

all contibution.

This searate shae gproad is often used in
nongenegtion skipping tusts to allev the single or
primary benefciary of ead searmate trust to hold a
lapsing Crummeg power up to the full amount of the
donor’s or donos’ anrual exclusion amount.The tax
able lapse poblem is aoided without esot to the fve
or five solution because the beinéry is gven a
deahtime paver of gpointment vhich prevents the
gift from being completeot transkr tax puposes
until the paverholders degh. At that time the poper
ty subject to the lase pwver is induded in the paer-
holders estte regardless of the nare of the pawer of
appointment as special oegeal. This“testamentay
contol” strategy has no utility ér family land avners
interested in gneation-skipping; induding ary por
tion of the &imily lands in a bengfary’'s estée will
predude genegtion-skipping

Thus,the planner hasvailable both the fontend
loaded and gmrmte shae/non-testamentgrcontiol
approades in designing the FLPCrummeg powers.
The doice betveen the tw will depend on a amber
of factos. The benef of the frontend stucture is
that it can maximiz Crumme withdrawal rights
whele the eligble paverholdes ae not spead @enly
across all bandtes of thedmily. The band headed
by child A might indude dild A's spouse andhdd
A’s five dhildren. The biandc headed ¥ child B
might indude dild B alone Child C’s banc has a
spousefour dildren, three spousest aha level, and
two granddildren.

In this xkample C’s biandh has oliiously been
the most polific. A's biand is less polific, and BS
includes ony himself or heself. Depending upon the
value of the popety contibuted requiling a dvision
of the contibution among the gmrmte trusts pior to
activating the Crummeg powers will probably allow
B’s withdrawal rights to equal the engramount of
the donos’ anrual exclusion within the ifve pecent
portion of the Ipse potection brmula, but will prob-
ably relegate eath powerholder in C$ brand to
$5,000 or less if edcsgarate tust's equal shar of
the contibution is less than $5,000. Using the hang
ing power stategy will not allow full anrual eclu-
sions to be usedof the benetiaries of C5 twst if
their shae of their tust's potion of the contibution
is less than the amal exclusion amounts thamight
otherwise beailable for them. This problem might
not &ist or might not be as acute under thenfrend
loaded stucture which would speadCrummeg with-
drawal powers ratably acmoss all descendants and
their spousesThe doice betveen the tw stuctures
must be made with this in mindThe daftspeson
should also consider theafttional inteest discount
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ing issues discussed belo

Some mg question wether using the éntend
loaded aproad is an optiondr ary trust other than a
single family pot arangement. The issue her relaes
to “naked” Crummeg powers and the substantiality test
applied in theCristofani case If, in the example
above, C's descendants as Bgp ae gven withdew-
al rights geaer than the amount thas eventually
allocaed to their sparte shae trusts. Will the IRS
disregard them because of their laof ary beneicial
interests in thedmily land tusts to vinich two-thirds
of the contibution will be allocéed?

The ansver might be“yes” if the family land
trusts vere tue s@arate shae trusts holding 100%
interests in assets pable of searation from those
held by all other tusts. The FLPT stacture, however,
does not bild sud stict firewalls between the gea
rate family land tusts. R¢her, the tusts ae esta-
lished moe for recodkegping puposes and to s&x
the maintenancananaerial, and gvemance objec
tives desébed dove.

The naure of the benégial interests of the benkef
ciaries of all amily land tusts ae sut tha they are
entitled to use and enjahe family lands in common
with ead other The endwment is &ailable to py
carying chages and other costs anglpenses on the
family lands as a thole The administative trustee is
not required to mak ptysical sgregation of the imi
ly lands or endoment. R#her, it has the authdy to
do so on its books andaods only.

Seilial Funding With Fractional Interest Discounts

Other discounts nyabe aailable to futher reduce
gift tax values. Arrangng a tanskr of the dent's
entire inteest in the &mily lands equires the tient to
report a gft equal to the full &ir maket value of the
propety. Using seal transers of undvided fraction
al interests should allw for some discounting to
reflect the limited common Va and stéutory rights of
tenantsin-common wo ceown real estge. A setal
funding plan could inolve the annal transkr of
onehalf tenang-in-common inteests @er a tw year
period, onefifth interests @er a fve year peiod, or
ary other \aiiation on this theme

The IRS haseacenty privately ruled tha the frac
tional inteest discountdr undvided inteests in eal
estde is limited to the costs of gdioning the poper
ty.” TheTax Cout, however, has been merliberl. In
the recent case ofeRak v Commissionet the Tax
Cout allowed pett opinion on the minaty and mas
ketability discounts &r undivided dfts in gpatment
buildings and other income gaucing eal estee. The
cout finally approved a combined discount of 30%.

LeFak may be of limited pecedential &lue br

gifts of undvided inteests in &mily lands held pr
maiily or exclusively for pesonal use and not income
production. Esthlishing the discountdr sud real
estde is,unfortunaely, more at than science Piofes
sional gpraises with whom the author has atked
feel tha consevative fractional inteest discounts in
the 15% to 20%ange ae nonetheless defisibe.
This is the ppraisers call,not the plannes.

While it will increase the costlients nust be
corvinced tha a full professional ppraisal is
absolutey necessarto avoid a \aluaion contoversy
with the IRS or stengthen thelent's hand if alues
are questioned Full Hown gppraisals of este-quality
propety can un from $1,000 to $15,000 or ner
depending upon the sizand ntaure of the landsthe
number and ntare of the stuctures on the landghe
existence of consgation easements or otheestic-
tions,etc The gpraiser will likely chage a pemium
for assessing grfractional inteest or other discounts.
The family should also sike a deal with theppraiser
for updaes to suppdrfuture seial fractional inteest
gifts, and ary curent and futue fair rental \alue
appraisals if the senior e@negtion contempltes a
gift-leasdad.

This discussion of &ctional inteest discounts
and the seal funding plan assumes ththe FLPT
uses fontend loadedCrummeg powers. An FLPT
using the gegarate shae gproadt will require the am
ily lands to be faictionalizZd among the pauate fami
ly land tusts in the coniioutor’'s deed accomplishing
the funding A deed to sug an FLPT ceding sgarate
family land tusts br eaq of the gantors five dil-
dren would reflect equal ondifth tenang-in-common
interests being amskermred to eab sud trust. The gft
of ead interest would qualify for the factional inter
est discount. This telescopes all discounts into one
year of funding andwids the necessity of sgading
funding orer seeral yeas.

The gproacth has the viue of aoiding the
expense and incaenience of mltiple deeds and
appraisal updees. It also elimin@s the isk tha one
or both senior gneetion grantois might die bedre the
funding is complete The planner mst consider these
advantages aainst the maltiple anrual exclusion elat-
ed disaglantages of the sgarte shae gproad. This
further compounds the €i€ulty in choosing betwen
the two altenaives.

Finally, FLPT designéaures might be consided
in the gopraisal pocess. The facts ofLeRak and its
progery involve outight fractional inteest dfts to
individuals or to tusts vhich do not impose substan
tial restictions on the bengfiaries’ use and enjp
ment of the tust popety. By contast,the FLPT is an
unusual tust arangement vhich gves bene€iaries
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extraodinaily limited beneitial rights and pwers.
These intude the limited liquiddon rights povided
through the put optiongind estictions on the use and
enjoyment of the dmily lands sub as the administ¥
tive tiustees avility to regulate and codtinae the use
and enjgment, chamge rent, require the pgment of
assessmentgtc The &ercise of a put option might
be suspendedf a peiod and will usual}f require the
payment of a puthase pice equal to some pegntaye
(usually 75%) of the putting trst's or accountee’
interest in the &mily lands or the subjecamily land
trust. All of these aures ma justify further dis
counts @er and aove the baseline peentaye the
anaysis inLeFak line of cases wuld allov. Indeed
because the FLPT beiwries hae rights and pw-
ers entiely different than theights and integsts of a
co-owner of eal estte, an gpraiser mg detemine
that the ana}sis and methodolly applicable in
LeRak and its pogery are entiely ingpposite The
appraiser mg resot to an anajlsis similar to thawused
in detemining maketability and minoity interest dis
counts br equity inteests in &mily comporations and

882036 and 2038. Imaé€t, because the parership,
and not the FLPlowns the popety, the senior gner
ation does not hae the oppdunity to use tw credit
shelter style FLPFE as a means of elimitiag the fir
rental \alue equirement. The pamership can be dis
solved & ary time to tale adrantage of the unique
govemance and magament &aures of the FLPT
While this tieed arangement might be soméat
cumbesome and mar comple, it can be emplged
with dramdic success under thigght circumstances.

TheArticulated QPRT

The conseration easement,fractional inteest,
and FLP eeray discounting shtegies can be used in
conjunction with a gnestion-skipping FLPT with or
without Crumme powers. An FLPT ceaed on the
expiration of a qualifed pesonal esidence st
(QPRI) tem can sometimes be used asfatgx man
agement altandive to Crummeg powers. The author
refers to this tvo pat trust as théarticulated QPR."*°

Using the QPR on the font end can mvide two
benetts: (i) if the trust ceaor suvives the QPR

patnerships. (See a discussion of these methods oftem, the FLPT is fundedtaa fedeal gft tax value

anaysis elsavhere in this issug

The FLP Owerlay

The stand-alon€rummg FLPT emplying the
seifial fractional inteest funding plan &brds some
leveraging and discounting opptumities. Reading
this aticle, one mg get the €eling tha this staetegy
and the use of aamily limited patnership to avn
family lands ae nutually exclusive. In fact the are
not. For those lients focusing on thexdraodinaly
discounting oppdunities FLPs dgr, the planner can
offer a tieed FLP/FLPT sticture.

Membes of the seniorgnegtion will transkr the
family lands to the FLP inxehang for geneal and
limited patner inteests. They may retain the gneal
patner inteests and iff the limited pamer inteests
to the FLPT The FLPTCrummeg powers will pre-
seve anmal exclusions to the samexent as thg
would if the fimily lands themsebs were contibuted
to the tust. The FLPT will povide a gnegtion-skip-
ping ovnership stoucture for the limited paner inter
ests. This is discussed in merdetail belo. Mainte
nance and mpety mangement will be povided by
the geneal patners & the patnership level. The
senior gneetion family membes mg remain g¢neal
pattners for their lives and thaby retain contol of the
patnership popety, including mangement of ap
endavment,and py themseles a mangement ée
Note however, tha this does not elimina the need to
pay fair rental \alue to &oid estée taxdility of the
family lands in the seniorepertion under IRC

equal to the totalalue of the popety, minus the actu
aial value of the income anéversionay interests the
donor etains in the QPR and (ii) membes of the
senior gnegtion are entitled to theantfree use and
enjoyment of the popety for the tlosen QPR tem
without causing an estae tax complicdons if they
suwive tha tem.

Despite thesempaent adantagyes,the Crumme
FLPT is supdor to the aticulated QPR for family
heitage popeties. The discounting an€rumme
strategies will in mary casesequire the consumption
of a compaable amount of the senioegegtion’s unk
fied cedit as wuld a successful QAR In fact, the
seial gifting/fractional inteest and FLP/FLPT tied
structure discounting sttegies mg under ag given
facts allov even geaer saings than those tdred by
the QPR. Using theCrumme FLPT involves no isk
of a pemaure deah and a loss of leraging beneits.
Most families with gpreciaing family lands vant the
guaiantee thatheir dhosen sttegy will produce the
desied \walue shifting valuefreezing and lereraging
beneits ciitical to the success of the succession plan.

QPRI's ma/ be inppropriate for estae-quality
propeties for several other easons. iFst, the egula
tions under IRC § 2702 ihale a vague and limited
definition of a qualifed pesonal esidencé! This
makes it pellous to use a QPRfor mary family lands
unless the lent is willing and &le to spend the time
and mong required to obtain a jwate letter uling.
The «istence of guest housemythuildings,and sub
stantial aceage may disqualify the popety even if a
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portion of it is used as asidencé? QPRIs ae most
appropriate for more geneic, fungble vacdion prop-
ety — sud as a snebird’s Flotida condominium —
where the pimary goals ae retention of pesonal use
and perhps some possib transkr tax s&ings. In
sud casespreseving a unique assetf future gener
ations is not usuajl an objectie or is & best a sec
onday goal. The tuust ceaor is moe willing to gam
ble on the tanskr tax benafs.

Secondunlike theCrummeg FLPT, the aticulated
QPRI does not allw leveraging of the donas’ gener
ation-skipping exemptions.The curent geneagtion-
skipping egulaions pedude allocéion of genee-
tion-skipping eemption gainst tanstmred popety
until the dosure of the“estae tax indusion perod.”*
For QPR's this peiod does notlose until the gantor
suwvives the QPR tem. The aticulated QPH strate-
gy would require a gneegtion-skipping tanser tax
exemption alloction & tha time bebre the amily
lands ae poued into the FLPT The allocdon must
be made dollardr dollar @ainst the ppreciged fair
market value of the &mily lands on the da of the
expiration of the QPR tem. The oppotunity cost
can be substantial if the QPRxtends br several
yeas and the ppety rapidly appreciaes after the
date of funding

Finally, the QPR regulaions pevent the esta
lishment of agthing other than a modest stgm
endavment to defay imminently payable carying
chamges* The gantor nust deér craing the
long-term endevment until the QPR term ends.

Joint Versus Searate FLPTs for Married Couples

One \ariation of the FLPT is a joint trst to be a&-
ated and fundedyba husband and véf It assumes
tha they co-own the family lands and thtaeat of
them will transkr his or her factional inteest to the
same tust. This joint FLPT stucture, however, may
not be necessaror even desiable in ary given case
Ead senior gneetion spouse might pfer to ceae
his or her n segamte FLPT The spamte FLPT
structure mgy offer two adrantages.

First, it can eliminae or miticate the equitement
tha membes of the senior gneetion must py fair
rental \alue br their contimed occupancafter the
transer the &mily lands to the FLPT As illustrated
above, paying fair rental \alue Pr contirued occupan
cy can poduce cerin transkr tax benefs. But it can
also impose cuent or futue financial lurdens on a
cash poor orifancially insecue senior gnegtion.

Having two FLPTs a&oids the poblem because
like most cedit shelter wsts ceaed for a suviving
spouse eath spouses sgamate FLPT gves the other
the tight to entfree use and occupanof the fac

tional inteests in thedmily lands held § the gantor
spouses FLPT These spousal &f estées ensur con
tinued occupancfor as long as both spouses alive.
After the frst desh the suviving spouse need onl
pay onehalf fair rental value to his or hervan FLPT.

The s@arate “credit shelter styleFLPT stucture
avoids the aplicaion of the eciprocal tust doctine
by creding different spousal benefal rights and inter
ests in ede trust. Those diferences should be duf
ciently substantial toid a inding thd the tusts ae
interrelated under theecipiocity anaysis of Estae of
Grace® and its pogery. The two trusts ae designed to
meige as a single contiing FLPT athe second déa

The second adntaye of spamte FLPTs is edt
spouses eligbility to receve piincipal distibutions
from the other spouseFLPT in the dis@tion of a
“disinterested”trustee The nongrantor spouse nya
possess both Btime and testamentaspecial pwers
of appointment ger pincipal, authoizing him or her
to gppoint the &mily lands or the mrceeds of their sale
to the other spousd his possibility of diect access to
the FLPT pincipal —induding liquid potions of ay
endoavment — is especiallappealing to kents intim
idated ty the FLPTS irevocability.

Of course ary sud outight distibutions will
remove the distibuted popety from the tanskr tax
and ceditor potected solution of the FLPDistlibu-
tions to the senioranertion might be paiculady
transkr tax ineficient because tlyewill waste ag
unified credit and gneetion-skipping eemption con
sumed vinen the FLPT was funded For this eason,
sud distibutions can tai the brm of loans vhich
will not augment the pants’estde tax base The
important point is thathe FLPT ofers suficient flex-
ibility to do tha which is in the &mily’s best integsts
depending on tax and netax consideations d the
time tha an impotant decisionegarding trust distib-
utions nust be made

Endowing the FLPT

Before deciding hw to kuild the endavment,the
client must frst detemine a taget endavment fund
ing level. The cedion of an adequa endavment is
often citical to the success of the FLPTEscaléing
carying chaiges — most notaly propety taxes —
can Prce cash poor descendants to bail out of the
FLPT ealy. This is paticulady true of those
beneiciaries who cannot be>@ected to hee de@
podets of their n from which to py assessments.
Many senior gneegtion landavners will not want to
burden their descendants with thidightion aryway.

The factors to be consided in detemining hav
much endavment is enough will ary from case to
case The most dtical factor is hav much “help” the
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senior gnegtion wants to gve their descendants. If

the objectie is to mak the tust selfsustaining ér the
indefinite future, the senior gnertion should frst
estdlish longtemm budgets br the popety. A 50-year
opemting budget would indude odinary repairs and
maintenance adjustedrfinflation, and insuance pe-
miums and popety taxes which would flight upward
based on histazal and lilely future patems. This will
require some grstal ball gzing The family would be
well advised to enlist the help oéal estte consultants
and land use planreiThese pofessionals will aid in
developing a long ten land use plan kich might,for
example eamark specifc pottions of the popety for
consevation easements oiifts, and identify subdiid-
able “insurance lots”to be“land banked” for future
sales should a needrfliquidity aise. The family
should also consider someduction of endement
principal to py for foreseehble caital improvements
as shwn in a longtemm caital improvements bdget
which the imily should also ppare.

After completion of the ldgeting and long ten
land use planningxercise the senior gnesgtion can
beneit from the assistance ofviestment pofessionals
who can help detarine hav much piincipal will be
required to poduce income to meet thaudgeted
requirrments. Riafessionals can help delop a
long-temm investment pogram for the endwment
which would presumaly include some asset alloca
tion between equity andiXed income secities.
Building equity gowth into the ende@ment potfolio
will be paticulady important gven the longtem
planning hoizon.

The dient might decide to planof the endw-
ments income to disfy some pdion of the annal
opemting defcit, leaving the tust bendtiaries to s&
isfy the balance tlmugh the assessmenbpedue. It

is helpful to solicit the input of the descendants in

making these decisions. Inyasvent, regardless of
how the family chooses toasole this issugdevising
some caefully consideed plan ér the esthlishment
and irvestment of the engament is citical to the
FLPT's long tem success. Ngecting this parof the
process mg disale the descendantsofin continiing
the avnership of the &mily lands br as long a pérd
as the senioranestion ervisions.

The income fom the endement will be used pr
maiily to defay anrual opesating expensesThe pin-
cipal would be tpped orny to fund caital improve-
ments vhich cannot beifanced fom other soures,
sud as loans@ainst the equity in theafmily lands. If
these soures ae insuficient to sustain theamily
lands,the administtive trustee mg assess ehcsa
rate family land tust for its shae of an opeating
deficit or capital improvements bdget. The FLPT

gives the adminisétive trustee the disetion to mak
dispopottionae assessments based on his or herjudg
ment whether one or merbandes of thedmily dis
propottionately benetted from the use and enjment

of the family lands duing an opegting assessment
peiiod, or will dispropottionaely beneit from a po-
posed cpital improvement.

Contiibutions made ¥ benefciaries to fund oper
ating assessments should naae ary retained inter
est ppblems br the contibutors under IRC 8§ 2036
or 2038 or disturb the gnegtion-skipping tanskr tax
inclusion mtios of eab searate family land tust’s
shae of the FLPT popety, because sircpayments
only maintain,and do not enhanct¢he \alue of the
trust popety. Payment of thesex@enses & genesl-
ly the oltigations of life tenants under commonaa
and stautory principal and income alloti@an rules.

The caital improvements assessments whilbw-
ever, stand on a diérent footing Their pgyment will
enhance thealue of the gncipal and will theefore
be deemed a potentigltranskr taxdle “gift” to a
trust in which the contibuting benetiary holds inter
ests and pweers subject to IRC 8§ 2036 and 2038.
This will disturb the 100% enegtion-skipping tans
fer taxexempt daracter of the ppety and cedae
fantastic adminisétive poblems Pr the tustees.
This is why precdory languae in the FLPT will
encouage the administtive tiustee to@sot to caital
improvements assessments il other souces of
financing ae unaailable. Alternaive souces vould
include frst the &cess income and ipcipal of the
endavment,then ay loans fom third paty lendes or
beneiciaries and een the poceeds of ansales of an
land banlkd “insurance lots”. The administative
trustee will hae moke flexibility to negotiate payment
temms for beneitiary loans as opposed to loansrir
third paty lendes, patticulady banks. A beneiciary
loan could be strctured to povide for a balloon
repayment upon the deéla of the bene€iary/lender
from the poceeds of ayninsurmance eavned lky an
“endovment lwilder” irrevocable life insuance tust
(see belw) owning a poliy on the benédiary’s life.

Leveraged Endavment Building Strategies:
Charitable and Life InsuranceTrust Overlays

The Charitable Lead Trust

Supplementar leveraging stiategies ae available
to help lild the endavment. These intude a baita-
ble lead tust (CLT) or trusts funded with @preciaed
secuities. The CLT is paticulady useful if the on}
liquid assets \milable to seed the endanent ae
appreciged pulticly held secuties which if sold out
side the CIL would pioduce substantial paal gains
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taxes. The CLT pouss into the FLPT upon thepira-
tion of the baity’s anmity or unitiust tem and po-
duces the uniéd crdit and g@nesation-skipping
exemption l&eraging oppotunities inheent in CLTs.

The CLT can be used in tandem with a plahiei
involves a mog modest initial cash seed to fund the
endavment so thethe FLPT is economicaliselfsus
taining duing the tem of the daiity’s lead integst.
Net rental income fom the gantor’s tenang may also
help defay or even eliminae ary opegting defcits
during this initial perod.

Ir revocéble Life InsuranceTrusts

Insurance can also pfaan impotant wole in lever-
aged endavment lilding. An irrevocable life insur
ance tust (an“endavment liilder ILIT”) esteblished
to owvn a secondo-die life insuance polig on the
joint lives of maried FLPT ceaors is perhps the
most tanskr tax eficient means of lilding a sub
stantial pemanent cash endanent. Advantajes,
add-ons and ozeds:

e The ILIT strategy optimally allows the imily
to corvert their 45 cent pgmium dollas into 100 cent
deah beneit dollars which will explode in \alue on
the second déla by some naltiple of the curlative
premium outlg. The unifed credit and gnegtion-
skipping xemption leveraging oppotunities ofered
by ILITs have made them the dargs of the esta
planners rursely for decades.

» The dient may own large Hocks of gprecia-
ed sectities which must be liquidéed to meet pmi
um pyment oltigations. Sub dients my emplg a
chaiitable remainder st in tandem with an ende
ment luilder ILIT as a taxdvored means of mducing
the cashlbw suficient to sevice the pemium olliga-
tions,while still manaing the caital gains tax conse
guences of selling the sedigs.

e The endwment liilder ILIT may be designed
as aCrumme trust. If it is,the ILIT’s funding nust
be coodinaed with the annal exclusion funding of
the FLPT In the frst few yeass, the FLPT will likely
consume all eailable annual exclusions so thanone
of the ILIT cash infusions paid in thoseas will
qualify for the annal exclusion. This pioblem should
only last until ay FLPT seial funding plan is com
pleted The contusion of the plan will libeate anmial
exclusions to potect ILIT contibutions. The senior
geneetion should be caful anrually to allocae gen
eration-skipping tanser tax &emption dollar ér dok
lar to ary cash or other pipety contibuted to the
ILIT to achieve a 2ro indusion tio for the insuance
proceeds ultimily poured into the FLPT

e The ILIT proceeds ar also mailable to equal
ize the inhdtances of the liquidars in those and-

es of the dmily who choose fom the outset not to par
ticipate in the FLPT All of the stiategies emplged by
family business and succession plarsngy equalie
the inheitances of théactives” and“inactives”can be
applied in the FLPT conte to equaliz liquiddors
and stevards.

e A portion of the endevment kuilder ILIT fund
can be eanaked for ancillay pumposes elaed to the
family lands as wll as taditional ILIT puposes sut
as poviding estaée liquidity. For example a dient
might eamark $100,000 of the engwament liilder
ILIT" s life insuance poceeds to eshlish a pema
nent“scholarship fund’ This fund would be held in
trust with the income (andipcipal,if necessay) used
to finance tavel for need, geagraphically remote
descendants and thesrhilies who could not other
wise aford to fly to the imily lands br vacaions,
reunionsor other taditional fimily functions.

e Endovment liilding can be an orming fami
ly affair. Children and futher descendants should be
encougged to shoulder a pton of the economicur-
den of stevardship ly creding their avn endevment
builder ILITs while they are still young and gmium
outlays ae mangeable. This can povide a tanskr
tax eficient infusion of fesh endavment caital every
twenty to thity yeas. Eab endavment luilder ILIT
may be gplied either to theaneal endevment,or to
a sub-endement ceaed to defay ary assessments
against the inswed descendarstbrand or sub-bandch
of the family.

The FLPT is Singulaly Suited for
Generation-Skipping

Of all the competing stictutes br the evnership
and mangement of &mily landsthe tue common &
trust—i.e, a trust without &temal beneitial inter-
ests—alone éérs the oppdunity to skip @nesgtions.

To reiterate an edrer discussion,using a
quastbusiness entity alone to holdarhily lands
requires the descendants teceve valuable equity
interests suls as stok or patnership cetificates. The
value of thesexéemal inteests held ¥ the futue gen
erations will not ony be eadhable by their ceditors
and hostile spousebut will also be subject to eséa
taxaion upon the descendandgahs. Estte plannes
have used tw tediniques to ¥ to sole the poblems.
One stategy seeks toeduce the a&lue of the descen
dants’'stok or patnership inteests ly imposing tans
ferability restictions and using other discounting
methodolgies. Discounting can mitage the est
and ceditor potection poblems of the wners of the
discounted intersts,but they cannot sole them com
pletely. Plannes sole the g@nesgtion-skipping pob-
lem by intemposing a gnestion-skipping tost
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between the etemal equity inteests and thosamily

membes who would otherwise be parers or shae

holdess. One warant of this“tiered” structure, the

FLPT with the FLP weray, is discussed in merdetail
above. Clients inteested in maximizing their dis
counting and leeraging may be well-served Ly this

structure, provided thg can stomae the tansactional
complity:  pubic filings and anoal fees,separate

sets of booksand nultiple recods and taxetums.

The bendtiaries of a tieed or stand-alone FLPT
(or ary other tue common ha trust for tha mater)
have no &temal inteest in the &mily lands left
exposed to esta taxdion or dtachment. The FLPT
gualantees thamembes of futue genegrtions hold
nonascetainable “beneicial interests; the use and
enjoyment of which ale subject to the disintested
trustee$ discetion. Those integsts hge no \alue to
tax upon the benifiaries’ deahs. By placing the
family lands in the FLPT and alloiiag a potion their
geneation-skipping tanskr tax eemptions to the
transgkr, the senior gneetion can potect the hetage
propety from genegtion-skipping tansker taes
which would otherwise be pable upon teminaion
of the tust or ay other occasiondr distibution of
FLPT piopety to the benétiaries.

The FLPT thus pwvides a completgl transer
tax-sak ewvironment br propety ownership available
for as long as it contires. It &oids haing estie taxes
applied to the &mily lands as gneetions pass \&ery
twenty-five or thity yeas — a lery which prevents
mary families fom preseving their lands andealiz
ing their full value though an adetly liquidation, the
timing of which thegy, and not some outsidegent or
force choose and cordt. A family may moun the
forced sale of hétage piopety as thg would the pe-
maure desh of a Bimily member The memaies of
the former family sanctuay where dbhnry caught his
first fish and leawved to svim and sail will cause man
a tear todll on the &mily photo allim.

Disadvantages of the FLPT Relaive to the
Alter native Structures

There ae thee disadantages of using the FLPT
for family lands. H¥st,the ule against pepetuities will
probably limit the FLPTS dugtion to som#here
between seenty and one hundd years in a common
law stae. Seconddespite the posite commentstzove
on the €deal income tax #ament of the funding and
dissolution of the FLPhe curently coniscaory fed
eral income taxates gplicable to tusts ae genenlly
less fvorable than then the carsponding systemsif
taxing the altaraive qualifed husiness entitieswith
the exception of the C cgoration. Third, quasibusk
ness entity stictures, patticulady family limited pat-

nerships,arguebly offer geaer gft tax value discount
ing oppotunities. Eah of these objections can be
addressed ¥ the cedive FLPT achitect.

The RuleAgainst Perpetuities

Many clients do not viev the pepetuities limita
tion as a paricular poblem. Nonethelesdamilies
should be ware thd it has peculiar pplication to
trusts and not to the almtive stuctures. Trusts,
however, are the ony stiuctures aailable to optimiz
geneation-skipping oppdunities. The planner
should ask kents, “would you rather hae your
ancestal lands epededly subject to esta taes,
possibly as high as 55%very thirty years or so as a
geneation passesor limit the dustion of the
arangement to the peetuities paod?” The ansver
is usualy ohvious.

Ther ma even be some @l means towwid the
pempetuities poblem if ary given family is inteested
in creding a longer tem or tuly pempetual tust. The
FLPT might delhe meastlng lives ty reference to a
paticulady prolific and well knowvn family sud as
the rumeous living descendants of BjhamYoung a
famous pofgamist. The Momon comnunity may
make enealgical sewices aailable for tracing
membes of the boad dass of descendantshe will
sewve as the measing lives. A FLPT using this sat-
egy can be rpected to lastdr longer than one hun
dred yeass. It mgy be possile to use a gveming lav
provision incoporating the lavs of a stee, sud as
South Dabta,ldaho,or Wisconsinwhich has no per
petuities limitdion. This might succeed if the FLPT
is drafted to hae some minimal connection to the
goveming law stae sut as a domiciliar nonfiducia
ry special tustee or tust potector seving on an
active or standp basis. The intepid planner mga
even esot to sud exotic strategies as théDelaware
tax trap”.

Even if the pepetuities limitdion requites temi-
nation of the tust @ some pointthe emainder benef
cianes mg decide to‘regycle” the popety into a
multi-geneetional FLPT or FLPTS of their avn cre-
ation. Pesumaly a tha time thee will be nultiple
remaindemen suhb thd no single benéfiary receving
a fractional inteest in the popety will suffer unman
agedle transkr tax consequencesien funding a ne
trust. For example if in one-hunded years the amily
lands held in a FLPT ka a \alue of $10 millionand
there ae seenty FLPT bendfiaries, eat of whom
receve an undiided inteest in the popety upon the
FLPT’s teminaion, eat 1/70th shar of the popety
is worth less than $150,000 — alue vhich should
not confont ary one of the @mainder pesons with an
overwhelming tanskr tax dallenge.
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Income Tax Rates

The tust's deductike expenses will intude pop-
enty taxes,interest on ap loans made to theust,
expensesdr maintenance and updp, and ay man
agement or otherdes paid to the administive trustee
and ay professional he or shetains. These gpens
es mg be substantial enough ‘tpero out” ary rental
or investment income the adminiative trustee
receves. If thgy are not,the poblem with tust income
tax rates can be aftessed as desbed @&ove — the
trustee has thdéexibility to make a distibution in ary
year esulting in eporting of income or caital gain by
the bendtiaries. This, however, may cause unneces
say leakaye of GSTT @empt assets.
inconsistent with the amily’s desie to einvest
aftertax income to bild the endevment.

As an altenative to 2roing out tust distibutable
net income trough tust deductions and digiutions
during the FLPT gantors or gantoss’ lives,the plan
ner might emplg the deéctive gantor tust gambit.
An FLPT withoutCrummeg powers can be made
defective with respect to its ntor or gantos. One
innocuous povision in the FLPT wich should
achieve this esult is gving the gantor or gantors the
power, acting in a noffiduciary cgpacity, to substitute
trust assets.This paver should ender the tist com
pletely defective as to income andipcipal and &oid
the tiust tax ates (and all theules of Subbapter J of
the IRC,for tha mater). All FLPT income tax #rib-
utes will be eportable on the taxetun of the gantor
or grantols. Rwying the tax on income and mital
gains thg never receve allovs the senior gnestion
grantos efectively to male adlitional fedeal gft
tax-free tanskrs to the tust, provided tha the IRS
does not successfyllasser tha paying a tax on
income eceved by another is itself aiff taxable
transkr. A provision of the tust ngating ary stae
law right of reimbursement the mntols mg have
against the FLPT should elimitethis possibility

Be avare: the IRS has jvately ruled tha ary
irrevocable trust with multiple Crumme powers is
also subject to thergntor tust wles IRC 8678 plied
at the level of the withdewal poverholdes. Eab
powerholder allaving his or her withdawal rights to
lapse m& be teaed for fedeal income tax pyroses
as haing made a conitsution to the tast.

The five-or-five lgpse potection brmula is a gt
tax concet; it does notpply in the £deal income tax
contt. If the lgsing peverholder also has under
ing povers and inteests in the conting trust which
would cause @ntor tust damcteization under IRC
88 671678, he or she is tdmically treaed as a
grantor with espect to thigpottion of the tust poper
ty to which the lgpsed withdawal rights petain.

It can also be

The typical FLPT sticture gves lgpsing Crum:
mey powerholdes nultiple defective gantor tust
powers and integsts. They include the ight to receve
distributions of tust income without the consent of an
adverse paty. Ead sud poverholder will theefore
technically be accountale for a shae of the FLPTS
income If, however, the oiginal donor hasetained
grantor tust pavers or inteests in the trst, grantor
trust staus as to the dondirumps”8678 gantor tust
staus as to the benefaries. Therfore, the income
tax compliance mhblem commences oplwhen the
FLPT gantor dies. It will gpire with the detis of
the Crumme powerholdes.

This tax compliance camdium is pobebly more
academic than pctical. It aists with all multiple
beneiciary Crumme trusts lut is widely ignored by
both the IRS andiducialy income tax etum prepar
ers. To compy would require booklkeegiing and audit
difficulties tha no etum prepater or IRS gent seems
yet willing to confont. This could tiang, however,
now tha thee is a lage differential betveen the ates
applicable to tust and indiidual income and a suc
cessful Iduciary income tax audit could g in sub
stantial tax dollas. In ay event,the poblem should
be mentioned to thelients to ceer the od chance
that the tust’s retums ae ever audited

Discounting Gift Tax Values

Aggressie gpraises assign combined mar
ketability and minoity discounts ér gifted limited
patnership inteests thaican ange from 30% to 60%
of the donee limited ptrer's pecentaje inteest of
the \alue of the undéying patnership assets.These
discounts canafr exceed the consegtive 15% to 20%
discounts commonwlassigned to &ctional inteests in
commony owned eal estte tanskmred to a stand-
alone FLPT patticulady when the alue of thareal
estde is high. Moeover, the dft of the endavment to
the FLPT cannot be discounted as it could if &rev
stuffed into a FLP subject to a paeiship ajreement
which imposes signifant restictions on contol,
transtrability, and liquidaion rights.

However, as is desdbed dove, gifting a lump sum
of cash or albck of maketable secuities directly to a
stand-alone FLPT is the leastamiskr-tax-eficient
method br kuilding the endeyment. Using the ende
ment huilder ILIT and the CI as lereraged enduov-
ment liilding stiategies can dier wealthshifting bene
fits nivaling (even supassing) the FLP discount3he
FLPT achitect can defe and limit the ights of the
beneiciaries of the sparate family land tusts in a
manner viich may justify discounts geder than tha
nomally allowed for fractional inteests in eal estte.

Sud stiategies should king discounts dr trans
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fers of family lands to stand-alone FLPTs raadn line
with those vinich would be aailable if the FLP stoc-
ture were used For those Lients obsessed with the
discounting oppdunities ofered by the FLP thes is
always the moe comple FLP/FLPT tieed stucture.
For mary clients, however, the overwhelming adan

tages of the stand-alor@rumme FLPT outweigh aty
modest lgeraging and discounting benigs which
may in ary given case be téred ly ary of the com
peting stuctures.

NOTES

In a 1986 dicle suwveying the dtitudes of seeral American
multimillionaires on inhated wealth, Fortune magazine eported
the following:

Once brmed a dain of inheited wealth is arely
broken — until the mongeruns out. It has pity much

run out br some of therga names of UB. businessthe

Dodges, Reynolds,andVanderbilts. The sons offexas

oil tycoon H.L. Huntwhose brtune was once estintad

at $8 billion, have just fled for bankuptcy protection br

the family’s coporate javel, Placid Oil Co.

“ShouldYou Leave ItAll to the Childen?; Fortune Septemt
ber 29,1986,at 18.

2As used in the FLRTaccounteesare those pesons entitled
to receve accountings of theustees administation. They are
defined as all adult lineal descendants of the FLREEtor or ce-
ators and a pant or lgal guadian of ary lineal descendantho is

a minor or is lgally incgpacitaed Spouses of lineal descendants

are cluded as accounteegagpt when acting in agpresenttive
cgoacity as the pant or lgal guadian of a minor or didaded
descendant.

°*Rev. Rul. 79353,19792 C.B 325.

‘Estae ofWall v. Commissionerl01T.C. 300 (1993).

Estae of Cistofani v. Commissione®7 T.C. 74 (1991).

°See gnerlly TAM 8445004 (ivolving gfts of patnership
interests to &Crummeg trust,and discussion of disliution of the
interests in kind in lieu of liquid assets); PIsF80061098021058
and 8134135 (dealing with dediing insuance policiesor frac
tional inteests thegin, to exercising Crummeg powerholdes, in
lieu of cash). See alsa’AM 8445004 Crummg powers upheld
wher trust contibution is illiquid, but trust instument pemits
trustees sale mortgage or other distbution to s#éisfy a demand
right in cash).The cautious @ctitioner will authoize trustee bor
rowing against the eal estte in sdisfaction of ay exercised with
drawal right.

TAM 9336002. Ier an &cellent citicism of this uling and
the IRSS position in gnenl, seePolacek and LehnTax Cout
Allows Sieable Fractional Inteest Discountsl33Trust & Estaées
29,39-40 (1994).

8LeFrak v CommissionefT.C. Memo 1993526 (1993).

*Immedidely before this aticle went to pess.the IRS issued
the pamership anti-duse egulaions under IRC §701The pede
cessor poposed eguldions were oundl criticized by practition
ers as being werbioad vague and cpable of being aplied to
FLP’s to limit or eliminde maketability and minoity discounts.
IRS pesonnel inbrmally staed tha the egulaion was not taget
ing FLPs used asemrlth succession stegies. Raher, they indi-

caed tha the egulaion was aimed dlarge patnerships,including
pubically traded panerships,which the Sevice believed were
being used to mduce atificial income tax benés which it
deemed to btabusive” These assances gve family wealth sue
cession plannersome conft.

However, examples intuded in the egulations as ihally
issued shouldekindle pactitiones’ concens. Examples 5 and 6
are paticulady troudesome 6r situdions in which (i) the asset
transemred to the FLP is nondsiness‘use” propety sud as a
personal esidenceand (ii) the tansaction imolves the ceaion of
the family patnership immeditely before gfts of patnership
interests. One p@rctitioner has xpressed concartha the «is-
tence of these twfacts would allov the IRS to imoke the emedi
al provisions of the egulaion, resulting in a denial of gnmar
ketability or minority discount. LemonsFamily Wealth Planning
Aspects ofThe RatnershipAnti-abuse Rgulaions; 66 Tax Notes
439,440 (&rualy 16,1995). Editor's Note: Examples 5 and 6
were withdrawn on January 23,1995 (Announcement 95-8) and
the IRS has indicted tha the Reulations are not intended to
apply to the tansfer tax system.

It is undear whether the senioregegtion’s pyment of ent
to the FLP wuld creae economic aatity sufficient emove the
tiered FLPS/FLPT stucture from the ead of this egulaion. In
ary event, practitiones using FLP to hold pesonal esidences
should perhps mave slavly until further guidance isoithcoming

WA seconday meaning of‘articulated” is a coupling or join
ing. The aticulated QPR is a qualifed pesonal esidence trst
coupled with a FLPT Wwich contiues br the
remaindemen/descendants after theiation of the QPR tem.

“Treas. Rg. § 25.27025.

“Treas. Rg. § 25.27025(b)(2)(ii), (c)(2)(ii).

“Prop. Re. § 26.26321(c).

“Treas. Rg. § 25.2705(c)(5).

“United Stées v Estae of Gace 395 US. 316 (1969). br
an «cellent discussion ofvaiding the eciprocity problem when
creding cross secondgrspousal lié estées in pesonal esidences
following the apiration of spousal QPRtems, seeSlade The
Evolution of the Reciprcal Trust Doctme SinceGrace and Its
Application in Curent Estée Planning 17 Tax Man@gement
Estaes, Gifts andTrusts dumal 71,75-77 (1992). The gantor
spouses rent-free occupancas the“guest” of the other spouse
should not cause theaptors spouse aetained integst poblem
with respect to the ption of the popety held in the tust he or
she ceaed SeeEstae of Guthess46T.C. 554 (1942); Re Rul.
70-155,1970-1 C.B 189.
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