Trustee Discretion:
The Better Part of Valor
or Vulnerability?

When drafting a trust that gives the trustee discretion in making distributions,
be sure the trustee understands the grantor’s intent for exercising that discretion.

rust law in the U.S. has been
developing since the early
1800s. For much of this time,
state common law provided
most of the rules regarding the cre-
ation and administration of trusts.
The 21st century, however, brought
with it seismic changes to both trust
law and trust structure, due in part
to the shift from an agriculture-
based society to one based on finan-
cial assets, services, and informa-
tion,' and to an increase in the use
of trusts for both family estate plan-
ning and commercial transactions.2
As more states adopt the Uniform
Trust Code (UTC) (or a variation
of it), common law principles of a
trustee’s duties and powers when
granted absolute discretion are
being codified and altered.3 As a
result, the consequences of a grant
of discretion need to be considered
in light of recent trends in legisla-
tion and case law.
Traditionally, trusts provided
income to a current beneficiary for
life, with the remainder passing out-
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right to another beneficiary on the
current beneficiary’s death. The
trustee had no power to withhold
income from the current benefici-
ary, or to distribute principal to him
or her. The current trend in drafting
trusts, and in trust legislation, is to
provide the trustee with great flex-
ibility in exercising its powers, mov-
ing away from the traditional cur-
rent income beneficiary/remainder
beneficiary structure. This flexibil-
ity enables the trustee to administer
the trust effectively in light of cur-
rent circumstances that the grantor
may not have anticipated when the
trust was created.
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In particular, when a grantor cre-
ates a trust, it may be difficult or
impossible to anticipate whether,
and the extent to which, distribu-
tions to a particular beneficiary (or
even an unborn beneficiary) may
be necessary or desirable. This is
especially true if the trust is struc-
tured to last for multiple genera-
tions, or in perpetuity. For this rea-
son, a grantor may choose to give
a trustee very broad distribution
powers, not subject to restrictions
or standards.

In a fully discretionary trust, no
beneficiary is entitled to any distri-
butions, and must wait for the
trustee to exercise its distribution
powers. The trustee may favor the
current beneficiary over the remain-
dermen by distributing principal to
the current beneficiary, and may
favor the remaindermen over the
current beneficiary by accumulating
income.

Discretionary powers give the
trustee flexibility in administering
a trust to provide for a beneficiary’s
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well-being, and to provide for
minor or disabled beneficiaries.
They also enable the trustee to
address issues related to benefici-
aries’ marital problems, substance
abuse, and lack of productivity, and
to protect the trust assets from the
claims of a beneficiary’s creditors,
including a spouse in the event of
a divorce. The assets of a discre-
tionary trust also may be protected
from inclusion in a beneficiary’s
gross estate for estate tax purposes.

In addition to flexibility, discre-
tionary powers bring with them
both tax consequences and ques-
tions regarding the grantor’s intent
and the scope of the power. Accord-
ingly, giving the trustee sole,
absolute, and uncontrolled (i.e.,
“extended”) discretion may place
a heavy burden on the trustee, who
is both the ultimate decision maker
and the steward of the trust prop-
erty.

Grantor intent

The benefits to which a beneficiary
of a discretionary trust is entitled,
and what may be an abuse of dis-
cretion by the trustee, depend on
the terms of the discretion, includ-
ing the proper construction of any
accompanying standards, and on

1 See Langbein, “Why Did Trust Law Become
Statute in the United States?” 58 Ala. L. Rev.
1069 (2007).

2 Prefatory Note to the Uniform Trust Code.

3 Taback and Pratt, “When the Rubber Meets
the Road: A Discussion Regarding a Trustee’s
Exercise of Discretion,” 49 Real Prop., Tr. &
Est. L. J. 491 (Winter 2015).

4 Restatement (Third) of Trusts § 50(2) (2012).

5 See, e.g., N.H.Rev. Stat. Ann. § 564-B:1-112
(2018) (“In interpreting or construing the terms
of atrust, the settlor’s intent shall be sovereign
to the extent that the settlor’s intent is lawful,
not contrary to public policy, and possible to
achieve. For the purposes of determining the
benefit of the beneficiaries, the settlor’s intent
as expressed in the terms of the trust shall be
paramount.”)

6 Restatement (Third) of Trusts § 50 comment g.

7 Id.

8 See, e.g., Rowe v. Rowe, 347 P.2d 968 (Ore-
gon 1959), where the court stated, “the diffi-
culty in many if not most of these [abuse of
discretion] cases is finding the purpose of the
grantor with sufficient definiteness to be help-
ful ... the grantor’s specific design in framing
adiscretionary trust is normally unexpressed
or vaguely outlined.”

the grantor’s purposes in granting
the discretionary power and creat-
ing the trust.4 In exercising its dis-
cretion, a trustee is guided by the
grantor’s intent, as described in the
trust agreement.5

However, grantors and their
counsel often give little or no
thought to the words used to guide

If the trustee
feels secure in
its authority to

exercise its
discretion, the
trust will be
administered
with optimum
flexibility.

or mandate the trustee in making
distributions. If the trust agreement
does not contain express statements
of a grantor’s intent, the trustee has
little guidance regarding the exer-
cise of its discretion. Many drafting
attorneys simply rely on their
forms, and do not discuss distribu-
tion options or standards with
clients, or thoughtfully consider

9 Both the Model UTC (§ 504) (Discretionary
Trusts; Effect of Standard) and the Restate-
ment (Third) of Trusts (§ 60) (Transfer or
Attachment of Discretionary Interests) elimi-
nate the distinction between discretionary and
support trusts, unifying the rules for all trusts
fitting within either of those categories. How-
ever, the comment to Model UTC § 504 states:
“Eliminating this distinction affects only the
rights of creditors.... It does not affect the
rights of a beneficiary to compel a distribution.
Whether the trustee has a duty in a given sit-
uation to make a distribution depends on fac-
tors such as the breadth of the discretion
granted and whether the terms of the trust
include a support or other standard.” Model
UTC § 506 (Overdue Distribution) provides
that regardless of whether a trust contains a
spendthrift provision, a creditor can reach a
mandatory distribution from the trust if the
trustee has not made the distribution within a
reasonable period from the distribution date.
For this purpose, the term “mandatory distri-
bution” does not include a distribution subject
to the exercise of the trustee’s discretion, even
if: (1) the discretion is expressed in the form
of a standard of distribution; or (2) the terms
of the trust authorizing a distribution couple
language of discretion with language of dis-
tribution. Lawyers frequently and habitually

how “boilerplate” language will
affect a given set of circumstances,
or a particular grantor or that
grantor’s family. As a result, what-
ever intention the grantor had with
respect to the scope of the trustee’s
exercise of discretion may not have
been ascertained by counsel or pre-
served in the drafting.

To be influenced by and draw
meaning from subtle details of
wording may very well ignore both
the realities of how drafting is done
by a particular lawyer, and the fact
that the drafting attorney may have
given little thought to the particular
issue or circumstances for which it
has become necessary to discover
or attribute intention.é Rather than
relying on speculation about the
import of specific details of fact or
wording, it often is more instructive
to analyze the variety of beneficial
interests and other provisions of
the trust as a whole, with any other
available evidence, in a broader
effort to ascertain why the trust was
created and what role the particular
discretionary power was to play in
the trust plan.”

Drafting distribution provisions
is not a “one size fits all” proposi-
tion. The drafting attorney should
counsel the client regarding the dis-

use “shall” to mean different things, one of
which is “may,” and the comment to § 506 of
the Model UTC recognizes this, by concluding
that a provision stating that “my trustees shall,
in their absolute discretion, distribute such
amounts as are necessary for the beneficiary’s
support,” is discretionary, not mandatory. See
Millard, “Rights of a Trust Beneficiary’s Cred-
itors under the Uniform Trust Code,” 34
ACTEC J. 58 (Fall 2008).

10 Halback, Problems of Discretion in Discre-
tionary Trusts, 61 Columbia L. Rev. 1425
(1961).

1 /g,

12 Restatement (Third) of Trusts § 50(2) and com-
ment b.

13 Restatement (Third) of Trusts § 87 comment c.

14 Historically, open disclosure of information
to beneficiaries has been viewed as an indi-
cia of a trustee acting in good faith. See
Restatement (Third) of Trusts § 82 (Duty to
Furnish Information to Beneficiaries). How-
ever, some states allow a grantor to create
a “quiet” trust, which limits or eliminates a
beneficiary’s ability to request or receive
information regarding the administration of
the trust. See, e.g., 12 Del. C. § 3303(c)
(2018), Nev. Rev. Stat. § 163.004(1)(a) (2015)
and N.H. Rev. Stat. Ann. § 564-B:8-813 (2008).
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tribution options and their possible
consequences. Failure to do so may
result in the trustee having no guid-
ance in making distributions, cre-
ating in beneficiaries rights that the
grantor does not intend to confer,
or failing to provide for a benefi-
ciary in a manner that the grantor
intends. Accordingly, the drafting
attorney should encourage the
grantor to articulate his intentions
with respect to the purpose and
scope of the trustee’s discretionary
powers, and incorporate those
intentions into the trust agreement.
Unfortunately, it is unusual to see
explicit and customized expressions
of intent in trust documents. This
can lead to conflict among the ben-
eficiaries with respect to the
grantor’s intent,8 and force the
trustee to make discretionary dis-
tribution decisions with no guid-
ance at all, which could lead to
beneficiary claims of abuse of dis-
cretion.

In drafting distribution provi-
sions, the attorney should consider
the grantor’s specific purposes in
creating the trust, the beneficiary’s
personal and economic circum-
stances, potential tax consequences,
and the potential for conflict
between the beneficiaries. The trust
language should both protect the
trustee from second-guessing and
possible reversal by a judge, and
enable the beneficiary to protect
his or her right to receive what the
grantor intended him or her to
have. The use of a distribution stan-
dard coupled with discretion (e.g.,
“My trustee shall distribute to my
son so much of the net income
and/or principal as the trustee, in
its sole and absolute discretion,
determines is necessary for my son’s
health, support and maintenance”)
provides limited insight into the
grantor’s intent and may, in fact,
have a meaning other than what
the grantor actually intended.®

If the trustee feels secure in its
authority to exercise its discretion,
the trust will be administered with
optimum flexibility. However, if
the trustee is in doubt regarding the
scope of its discretion and the
grantor’s intent, it is likely to be
conservative in exercising its dis-
cretion and making distributions,
because underpayment, in the
absence of bad faith or abuse of dis-
cretion, would result merely in the
beneficiary’s obtaining a court
order directing increased distribu-
tions. On the other hand, an over-
payment could result in a suit
against the trustee by the remainder
beneficiaries for breach of fiduciary
duty. That suit could be brought
long after the funds have been paid
out, and are no longer recover-
able.1o The problem, of course, is
that if the trustee limits distribu-
tions to the current beneficiary, it
is probably limiting distributions
to the person to whom the grantor
intended the trustee to be the most
generous."

What may be an abuse of discre-
tion by the trustee depends on basic
fiduciary duties and principles, the
terms of the discretion, including
the proper construction of any
accompanying standards, and on
the grantor’s purposes in granting
the discretionary power and in cre-
ating the trust.’2 An abuse of dis-
cretion may occur if the trustee acts
dishonestly (e.g., if the trustee
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receives an improper inducement
for exercising the power in ques-
tion), if the trustee acts from an
improper, but not dishonest, motive
(e.g., a trustee who has the discre-
tionary power to make distribu-
tions for a beneficiary’s “support”
makes well-intentioned, otherwise
reasonable, distributions that are
not support-related), if the trustee,
arbitrarily or without knowledge
of or inquiry into relevant circum-
stances, fails to exercise its discre-
tion, or if the trustee fails to exercise
or otherwise abuses its discre-
tionary authority because of mis-
taken interpretation of the terms
of the trust or power, or a misun-
derstanding of applicable fiduciary
law.13

In this context, relevant fiduci-
ary principles include the trustee’s
general duty to act, reasonably
informed, with impartiality among
the various beneficiaries and inter-
ests, and its duty to provide the ben-
eficiaries with information about
the trust and its administration.
This combination of duties entitles
the beneficiaries and the court to
accounting information and to rel-
evant, general information about
the bases upon with the trustee
exercises its discretion.’* Appropri-
ate disclosure usually can be pro-
vided in general terms that allow
reasonable protection for confiden-
tial, private, or sensitive informa-
tion.
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Extrinsic evidence
and letters of wishes

When the language of a trust is clear,
a court will look only at that language
when interpreting it.1s Extrinsic evi-
dence cannot be used to contradict
or change the written terms, but only
to remove or explain an existing
uncertainty or ambiguity.1® When
there is evidence of ambiguity regard-
ing the grantor’s intent, the court may
consider extrinsic evidence. For
example, post-funding affidavits may
be admissible as affirmative evidence
of the grantor’s intent.1?

A letter of wishes is a written
communication from the grantor
to the trustee designed to offer the
trustee of a discretionary trust some
guidance in the exercise of his or
her discretion. Such a letter may be
useful if the trust agreement pro-
vides limited guidance, or does not
address a particular circumstance.
There is very little primary or sec-
ondary authority regarding letters
of wishes to a trustee,® although
in 2019 New Hampshire enacted a
statute that specifically defines let-
ters of wishes and provides that
they are not part of the trust agree-
ment or binding on the trustee.1?

One of the issues raised by the
use of a letter of wishes is whether
the letter becomes part of the terms
of the trust. The Model UTC
(§ 103(18)) defines the “terms of
the trust” as “the manifestation of
the grantor’s intent regarding a
trust’s provisions as expressed in the
trust instrument or as may be
expressed by other evidence that
would be admissible in a judicial
proceeding.” The comment to
§ 103(18) recognizes that, although
the trust agreement itself is always
the most important determinant of
the trust’s terms, the phrase “terms
of the trust” is not limited to just
the trust agreement. Oral state-
ments, the situation of the benefici-
aries, the purposes of the trust, the
circumstances under which the trust

is to be administered, and, to the
extent the trust is otherwise silent,
rules of construction, all may have
a bearing on the trust’s meaning.20
The comment further provides that
a manifestation of a grantor’s intent
is not evidence of a trust’s terms if
it would be inadmissible in a judicial
proceeding in which the trust’s terms
are in question. For example, state
law may require that trusts of real
property be in writing,2 and the
parol evidence rule may exclude evi-
dence otherwise relevant to deter-
mining the terms of the trust.

The argument for including a let-
ter of wishes as part of the trust is
that if the purposes for which the
power was conferred on the trustee
by the grantor are revealed only in
the letter of wishes, then, in order
to monitor and enforce their ben-
eficial interests, the beneficiaries
must be able to review both the
trust agreement and the letter of
wishes.22 However, the counter-
argument is that if the trust is oth-
erwise complete and enforceable,
and the grantor provides a non-
binding letter of wishes solely to

15 See, e.g., Harrison v. Marcus, 486 N.E.2d 710
(Mass. 1985) (“Trust instruments must be con-
strued to give effect to the intention of the set-
tlor as ascertained from the language of the
whole instrument considered in the light of
the attendant circumstances.”).

16 See Ferriv. Powell-Ferri, 72 N.E.3d 541 (Mass.
2017), citing General Convention of the New
Jerusaleminthe U.S. of Am., Inc. v. MacKen-
zie, 874 N.E.2d 1084 (Mass. 2007).

17 See, e.g., Ferri vs. Powell-Ferri, supra note
16 (grantor’s affidavit, executed in 2012 with
respect to a trust he created in 1983, provided
affirmative evidence of trustee’s authority to
decant, where the trust agreement neither
expressly permitted nor barred decanting).
See also Morse v. Kraft, 992 N.E. 2d 1021
(Mass. 2013) (court permitted grantor, drafting
attorney, and disinterested trustee to submit
affidavits to demonstrate that they intended
trust to allow distributions to new trusts without
consent or approval of any beneficiary or
court); and Restatement (Third) of Property:
Wills and Other Donative Transfers § 10.2 and
comment g (2003).

18 Bove and Langa, “Distinguishing Discretion
in Discretionary Trusts—the Letter of Wishes,”
Mass. Lawyers Weekly (1/23/2006); Restate-
ment (Third) of Trusts § 87.

19 N.H. Rev. Stat. Ann. § 564-B:1-113 (2019).

20 Model UTC § 103(18) (comment).

21 Absent a specific statutory provision, such as
one that requires transfers of real property to
be in writing, an oral trust can be established
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advise the trustee of the grantor’s
state of mind in connection with
the trustee’s exercise of discretion
in different situations, the letter of
wishes should not become part of
the trust or discoverable by the ben-
eficiaries.

A letter of wishes may be prob-
lematic because it may contain
ambiguities, conflict with the trust
agreement, contain information that
would be hurtful to the beneficiaries
or have adverse transfer tax conse-
quences (i.e., it may result in the
grantor’s transfer to the trust being
an incomplete gift, or the inclusion
of the trust property in the grantor’s
gross estate).28 Also, the letter may
be of limited utility, because it prob-
ably will not address all situations
that the trustee could encounter in
the exercise of his or her discretion.

Rather than relying on a letter of
wishes, the better course of action
is to include the grantor’s ideas in
the trust agreement. However, that
may not always be possible (e.g.,
circumstances change after the trust
is created). If a letter of wishes is
used, it should be clear that it is not

by clear and convincing evidence. Model UTC
§ 407 (comment).

22 Restatement (Third) of Trusts § 82 comment
a, and § 87.

23 See Reg. 25.2511-2 (incomplete gift) and Sec-
tion 2036(a)(2) (inclusion in gross estate).

24 Bove and Langa, supra note 18.
25 /g,

26 Restatement (Third) of Trusts § 60 comment
a. See also footnote 9, supra.

27 See, e.g., S.D. Codified Laws § 55-1-25
(2015).

28 |n Jenkins, 428 F.2d 538, 25 AFTR2d 70-1578
(CA-5,1970), cert. den. 400 U.S. 829 (1970),
an inter vivos power to appoint property to
the powerholder or the powerholder’s credi-
tors was held sufficient to make the power a
general power of appointment for estate tax
purposes. The statutory definitions of general
powers of appointment under Section 2041(b)
(estate tax) and Section 2514(c) (gift tax) are
identical, as are the definitions provided by
the applicable regulations. See Reg. 20.2041-
1(c)(1) and Reg. 25.2514-1(b)(1). Powers of
appointment thus have the same meaning
under both the gift and estate tax provisions
and are construed together. See Rev. Rul. 75-
351, 1975-2 CB 368.

It is possible for an individual to both serve
as the trustee (having legal title) and be a
beneficiary (having equitable title) of a trust.
See Restatement (Third) of Trusts § 32 com-
ment b and § 43 comment a.
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binding on the trustee, so that it
does not become part of the trust
“documents,” and thus discoverable
or enforceable by the beneficiaries.
Discretion is a function of objective
judgment, and binding instructions
can interfere with the concept of
full discretion, and undermine or
diminish the opportunity for exer-
cising that judgment.2s

Ascertainable standards
The scope of the trustee’s discretion
is frequently limited by the standard
of “health, support, maintenance
and education” (often referred to
as an “ascertainable” or “HEMS”
standard). Because these words are
so commonly used, the trustee must
interpret them in light of the
grantor’s frame of reference and
intent as otherwise expressed in the
terms of the agreement. When a
HEMS standard is accompanied (as
it typically is, by habit or custom,
if nothing else) by words enlarging
the trustee’s discretion, such as sole,
absolute, unfettered, or uncon-
trolled, the scope of the standard
becomes even more uncertain.2s
Both the Restatement (Third) of
Trusts (§ 60) and the Model UTC
(§ 504) decouple the rights of a
beneficiary’s creditors from the ben-
eficiary’s power to enforce a trust,
regardless of whether the trust is
purely discretionary or imposes a
standard for distributions, because
the distinction between a discre-
tionary trust and a support trust is,
according to these sources, arbi-
trary and artificial, and attempting
to differentiate them leads to dif-
ferent results, on a case-by-case
basis, even where the beneficiaries
appear to be similarly situated.2s
However, some states have express-
ly maintained the distinction
between discretionary and support
trusts, and reject the positions of
the Restatement and Model UTC
in this regard.2?

There is a continuum of discre-
tionary trusts, with the terms of the
distributive powers ranging from
the most objective (e.g., an ascer-
tainable standard under IRC Sec-
tion 2041) to the most open-ended
or vague (e.g., “happiness”), or
even with no standard at all (for
which the court may impose a stan-
dard of reasonableness). A trust
may use any combination of terms
and standards to structure the scope
of the trustee’s distribution powers
(i.e., the trust may mix discretion
with a standard), but all of the pos-
sibilities are still subject to the prin-
ciple that the court will interfere
only to prevent abuse.

Words used to modify the grant
of discretion to the trustee do not
have transparent and unchanging
meanings, but instead vary greatly,
depending on the circumstances in
which they are used, and by whom
they are used. The trustee always
must interpret the language of the
trust agreement within the grantor’s
frame of reference.

The words “health, support,
maintenance and education” are
terms of art in the tax Code, and
often (but not always) are used to
limit a trustee/beneficiary’s discre-
tion in order to avoid adverse fed-
eral wealth transfer tax conse-
quences for the trustee/beneficiary.
A trustee’s power to distribute trust
property is a general power of
appointment for transfer tax pur-
poses if the power may be exercised
for the trustee’s direct or indirect
benefit.28 This generally is an issue
only if the trustee is also a benefi-
ciary.22 A “general power of
appointment” is any power that
may be exercised in favor of one or
more of the following:

1. The powerholder.

2. The powerholder’s estate.

3. The powerholder’s creditors.

4. The creditors of the power-
holder’s estate.
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The exercise or lapse of a gen-
eral power of appointment may
result in the trustee making a gift,
or having the property that is sub-
ject to the power included in the
trustee’s estate for estate tax pur-
poses. However, if the exercise of
a power of appointment is limited
or restricted in such a way that the
power is not the equivalent of own-
ership, the power is not a general
power of appointment. Specifically,
if the power is limited by an ascer-
tainable standard relating to the
health, education, support, or
maintenance of the powerholder,
it is not a general power of appoint-
ment. For this reason, it is not
unusual to see a grant of discretion
to a trustee modified by the stan-
dard of “health, support, mainte-
nance and education.” Although
the use of these words will avoid
conferring a general power of
appointment upon a trustee/bene-
ficiary (and thus eliminate adverse
transfer tax consequences for a
trustee/beneficiary), using them in
the absence of tax reasons for
doing so (e.g., because a beneficiary
can never serve as trustee) may not
make the trustee’s job any easier.30

The question, then, is what
effect the definitions of the terms
in the tax code and regulations
should have—beyond their tax
implications—when used to set the
parameters of a trustee’s discre-
tion. State law determines property
30 The comment to Model UTC § 814 states that

the UTC’s curative provisions (including
imposing an ascertainable standard on the
discretion of a trustee/beneficiary) “are often
overbroad, applying not only to trusts intended

to qualify for tax benefits, but also to smaller
trust situations where taxes are not a concern.”

31 U.S. v. Rogers, 461 U.S. 677, 52 AFTR2d 83-
5042 (1983).

32 See, e.g., N.H. Rev. Stat. Ann. § 564-A:3,
IV(a)(1)(A) (2005) (“Due to the inherent conflict
of interest that exists between a trustee who
is a beneficiary and other beneficiaries of the
trust, unless the terms of a trust refer specif-
ically to this paragraph and provide expressly
to the contrary, any power conferred upon a
trustee ... shall not include the [power to] make
discretionary distributions of either principal
or income to or for the benefit of such trustee,

rights and interests, and federal
law determines how to tax them.31
In other words, state law, not the
tax code or regulations, will be
used to interpret the language of
a trust agreement. The tax code
and regulations merely will deter-

Rather than relying
on a letter of

wishes, the better
course of action
is to include the
grantor’s ideas

in the trust
agreement.

mine how the tax laws apply to the
property interests that language
creates.

Some states’ laws contain “default”
rules, so that the meaning of the words
“health, support, maintenance and
education,” for state property law
purposes, is the same as for federal
tax law purposes.32 The Model
UTC also contains a definition of
“ascertainable standard,” and a
limitation on the ability of a
trustee/beneficiary to distribute
trust property to or for the benefit
of himself or herself, that is consis-
tent with the ascertainable standard
definitions that apply in the transfer
tax context.33

except to provide for that trustee’s health,
education, maintenance, or support as
described under ... Code sections 2041 and
2514.")

Model UTC § 103(2) (definition of “ascertain-
able standard”) and § 814(b)(1) (a trustee/
beneficiary with the power to distribute trust
property in his discretion can only exercise
that power for his own benefit in accordance
with an ascertainable standard).

34 See, e.g., Inre Brooks, 2014 Mich. App. LEXIS
2046 (2014) (appellate court found that trial
court properly examined traditional dictionary
definitions for the word “health” and found it
to include such concepts as mental health
and the health of one’s mind, spirit, and soul,
but not “anything that makes a person ‘feel

good’).
35 See Reg. 20.2041-1(c)(2). The Restatement

3

%]

If the property is being held in
trust solely as a tax-induced sub-
stitute for an outright gift (i.e., to
avoid the imposition of estate taxes
on the beneficiary’s death), or to
eliminate the ability of a beneficia-
ry’s creditors to reach the trust
property, the use of any ascertain-
able standard at all should be lim-
ited to situations in which the ben-
eficiary is also the trustee, and the
trust agreement should clearly state
that the trustee is authorized and
encouraged to distribute the trust
property liberally to or for the ben-
efit of the beneficiary, if that is, in
fact, what the grantor actually
intends.

Although the use of a HEMS
standard in trust agreements is very
common, the terms “health,” “sup-
port,” “maintenance,” and “edu-
cation” are surprisingly ill defined,
and there is no shortage of cases
illustrating attempts by beneficiar-
ies and trustees to determine their
meaning when the trust agreement
provides no guidance.3

The Treasury Regulations do not
define the term “health,” and only
provide that the term “health,” and
the phrase “medical, dental, hos-
pital and nursing expenses and

)

expenses of invalidism,” create

ascertainable standards.3s

The Regulations say that the terms
“support” and “maintenance” are
synonymous, and that their meanings
are not limited to the basic necessities

provides some further clarification, but cites
no cases solely defining the term “health.”
See Restatement (Third) of Trusts § 50 com-
ment d(3).

36 Reg. 20.2041-1(c)(3); Restatement (Third) of
Trusts § 50 comment d(2).

37 See, e.g., Akers v. Fidelity & Columbia Tr. Co.,
234 SW 725 (Kentucky 1921); Halback, supra
note 10, at 1435 (footnote 56).

38 Halback, supra note 10, at 1435.

39 Restatement (Third) of Trusts § 50 comment d(2).

40 Robison v. Elston Bank & Trust Co., 48 N.E.2d
181 (Indiana 1943).

41 Halback, supra note 10. See also Pfannen-
stiehl v. Pfannenstiehl, 55 N.E.3d 933 (Mass.
2016) (beneficiary’s interest in a discretionary
trust not considered part of the marital estate).

42 Restatement (Third) of Trusts § 50 comment d(3).
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of life.3s A discretionary power to
make payments for a beneficiary’s
support or maintenance is not a par-
ticularly broad power, and covers a
beneficiary’s normal living expens-
es,37 the continuation of accustomed
patterns of vacation and gifts, and
expenses related to maintaining the
beneficiary’s accustomed standard
of living.

Inferences regarding the intend-
ed manner of support will be affect-
ed by the size of the trust, relative
to the purposes for which distri-
butions are to be made. A small
trust may limit the amount that the
trustee distributes for the support
of any beneficiary, and the trustee
may end up making distributions
that are less than those actually
necessary to support the benefici-
ary or maintain the beneficiary’s
accustomed standard of living.
Conversely, a beneficiary’s rights
under a large trust normally would
not be enlarged to whatever the
trust will bear.38 With respect to a
married beneficiary, the term “sup-
port” usually is construed to mean
that the beneficiary is entitled to
distributions sufficient to support
the beneficiary himself and also the
beneficiary’s spouse and minor chil-
dren.3o

Absent specific language in the
trust agreement to the contrary, it
is unlikely that a grantor intends
to provide for the support of an
individual beneficiary and “let [the
beneficiary’s| wife and children go
without.”40 However, these are
questions of construction, and
should not be confused with the
legal question of whether a benefi-
ciary’s interest in a spendthrift or
discretionary trust is subject to sat-
isfaction of a claim based on a sup-
port or alimony decree.4t Even if
distributions for the support of the
family members of a beneficiary are
proper, those family members them-
selves are not, by association, ben-
eficiaries of the trust. The family

members are merely relevant fac-
tors in determining the amounts
required to maintain the designated
beneficiary in his or her accustomed
manner of living.

The Regulations also do not
define the term “education,” and
state only that the term “education”
creates an ascertainable standard.
The Restatement provides clarifica-
tion, stating that the term “educa-
tion” usually means the payment of
living expenses, fees, and other costs
of attending an institute of higher
education.42 The trust agreement
should make clear the level of edu-
cation intended, and whether other
types of training or broadening
experiences are to be included. The
agreement also should specify how
long the educational benefits should
continue.

Sample language regarding pay-
ments for a beneficiary’s education
might be:

The Trustee, in its sole and
absolute discretion, may pay out of
the net income or principal, or both,
to or for the benefit of the primary
beneficiary of such trust (i.e., the
grandchild in whose name the trust
is established) such amount or
amounts as the Trustee, in its sole
and uncontrolled judgment, deter-
mines are reasonably necessary to

Hlorge Genealogical Services, 1Ac

cover the costs of the primary ben-
eficiary’s post-secondary education.
Any net income not so paid shall be
added to principal. In exercising this
discretion, it is the Grantor’s wish
(but not direction) that when pos-
sible, the Trustee will make distri-
butions directly to the educational
provider(s) instead of to the primary
beneficiary himself or herself. For
purposes of this Paragraph, the costs
of the primary beneficiary’s post-
secondary education may include,
but are not limited to, tuition, fees,
room, board, books, supplies, trans-
portation, and computer hardware
and software. The Trustee’s deter-
mination of what expenses consti-
tute costs of the primary benefici-
ary’s post-secondary education shall
be final and not subject to question
by any person interested in the trust
estate.

Trust agreements often contain
other terms that are not ascertain-
able standards, but are intended to
guide the trustee. However, without
clear statements of grantor intent,
the trustee may not know exactly
what those terms mean. The use of
these terms may cause uncertainty
regarding the circumstances under
which the trustee may exercise its
discretion.
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The Treasury Regulations pro-
vide that the term “comfort,” when
used alone, is not an ascertainable
standard.43 However, the terms
“support in reasonable comfort”
and “maintenance in health and
reasonable comfort” are ascertain-
able standards. The word “com-
fort” often accompanies a support
standard, but the term adds nothing
to the usual meaning of the term
“support” for a beneficiary whose
lifestyle is already reasonably com-
fortable, although it may allow for
an elevated standard of support if
the beneficiary’s lifestyle has been
more modest. Courts are often
asked to interpret the meaning of
the term “comfort,” and grantors
and drafters would be wise to mod-
ify the term, and provide the trustee
with additional guidance, with
respect to what the grantor actually
means by the term.

The terms “welfare” and “hap-
piness” are often considered to be
synonymous. They are not ascer-
tainable standards. The term “hap-
piness” is considered to be a much
broader term than the term “sup-
port,” and suggests an intention
that the trustee exercise its judg-
ment generously and without rela-
tively objective limitations.4 The
primary effect of the term “happi-
ness” is to immunize from challenge

43 Reg. 20.2041-1(c)(2).

44 Restatement (Third) of Trusts § 50 comment
d(3). See also Amoskeag Trust Co. v. Went-
worth, 111 A.2d 198 (N.H. 1955) (trust agree-
ment that directed payment of income to sole
beneficiary “in order that his personal neces-
sities and needs may be paid” ruled out pay-
ments that might contribute to beneficiary’s
happiness, contentment, and peace of mind,
regardless of his need for them).

Restatement (Third) of Trusts § 50 comment d(3).

46 See, e.g., Estate of Sowell, 708 F.2d 1564, 52
AFTR2d 83-6408 (CA-10, 1983), rev'g 74 TC
1001 (1980) (“The Tax Court erred in its under-
lying assumption that the word ‘emergency’
has an inherent meaning broader than health,
education and support. The key characteristic
of the meaning of ‘emergency’ is that of need.
The Tax Court also erred in concluding that the
concept of an ‘emergency’ included broader
uses than for support or maintenance.... We
have exhaustively researched this issue and
have not discovered a case which broadly con-
strues the term ‘emergency’ so as to allow a
general power of appointment, sufficient to

4

o

by remainder beneficiaries almost
any reasonably affordable distri-
butions. This, however, does not
mean that the trustee cannot prop-
erly resist any reasonable request
by the beneficiary, because the deci-
sion remains one within the
trustee’s discretion.4s

If the trustee is a beneficiary, and
the trustee can make distributions
for “emergencies,” the trustee/ben-
eficiary may have a general power

The primary effect
of the term
‘“happiness” is

to immunize from
challenge by

remainder
beneficiaries
E1l T3 141"
reasonably
affordable
distributions.

of appointment.4 “Emergency”
and similar terms accompanying
discretionary powers generally are
strictly construed, and usually refer
to extreme need.4” However, “emer-
gency” does not only encompass
things such as injury, illness, and
economic catastrophe, but also
extends to general inadequacy of
resources and of earning capacity.4s

render a fund taxable to an estate.”) But see
Ltr. Rul. 7841006 (trustee’s power to invade
corpus of trust in cases of illness or emergency
created a general power of appointment).

47 Halback, supra note 10.

48 Halback, supra note 10, citing Application of
Sabol, 191 N.Y.S.2d 773 (Sup. Ct. of N.Y.
1959). See also Restatement (Third) of Trusts
§ 50 comment d(4) (the term “emergency” is
construed as authorizing distributions only
when the described circumstances arise, and
then only to the extent appropriate to alleviate
the emergency).

49 Reg. 25.2514-1(c)(1) and Reg. 20.2041-

1(c)(1).

See Upjohn, 30 AFTR2d 72-5918 (DC Mich.,

1972). § 814(b)(2) of the Model UTC contains

a similar provision (“A trustee may not exercise

a power to make discretionary distributions

to satisfy a legal obligation of support that the

trustee owes another person.”).

The mere possibility that the trustincome may

be used to discharge the legal obligation of

the grantor or the grantor’s spouse to support

5

[=]

5

=

Other tax considerations

If a trustee/beneficiary has a legal
obligation to support another ben-
eficiary (e.g., the trustee’s minor
child is also a beneficiary), and that
support obligation may be satisfied
by a distribution from the trust in
the trustee’s discretion, the trustee’s
discretionary distribution power is
a general power of appointment,
even if it is measured by an ascer-
tainable standard relating to the
health, education, support, or
maintenance of the beneficiary.4
For this reason, trusts often include
an Upjohn provision that prohibits
the trustee from making distribu-
tions that would discharge the
trustee’s legal obligations of sup-
port.s0 The trust income may be
taxable to the grantor (i.e., the trust
may be a grantor trust) if the trustee
has discretion to distribute the
income for the support or mainte-
nance of a beneficiary whom the
grantor is legally obligated to sup-
port or maintain, and actually
makes the distribution.st

Below is sample language for a
revocable trust to eliminate a gen-
eral power of appointment for a
trustee/beneficiary:

No Trustee (other than the
Grantor) may: (1) make any distri-
bution to or for the benefit of a ben-
eficiary of the subject trust that

someone does not itself cause a trust to be

taxable to the grantor under Section 677(b),

unless the individual whose support may be
paid is the grantor’s spouse.

52 Regs. 20.2041-1(b)(1) and 25.2514-1(b)(1).
See also Rev. Rul. 95-58, 1995-2 CB 191, and
Ltr. Rul. 201702016.

53 See N.H. Rev. Stat. Ann. § 564-B:8-814(b)
(2008) (“[1]f a distribution to or for the benefit
of a beneficiary is subject to the exercise of
the trustee’s discretion, whether or not the
terms of a trust include a standard to guide
the trustee in making distribution decisions,
then the beneficiary’s interest is neither a prop-
erty interest nor an enforceable right, but a
mere expectancy”); Pfannenstiehl v. Pfannen-
stiehl, 55 N.E.3d 933 (Mass. 2016)
(husband/beneficiary’s interest in discre-
tionary trust was nothing more than an
expectancy and not assignable to the marital
estate); and Ausness, “Discretionary Trusts:
An Update,” 43 ACTEC L. J. 231 (Winter 2018).

54 139 S.Ct. 2213 (2019).
55 Halback, supra note 10.
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would discharge such Trustee’s
legal obligation to support such
beneficiary; or (2) participate in the
exercise of any discretionary power
to distribute income or principal to
or for the benefit of himself or her-
self (unless subject to an ascertain-
able standard).

If a trustee has discretion to make
distributions to a beneficiary, and the
beneficiary has the power to remove
and replace the trustee, and appoint
a successor trustee who is related or
subordinate to the beneficiary, or to
appoint the beneficiary himself as the
successor trustee, then the beneficiary
will have a general power of appoint-
ment.52 A draftsperson considering
granting a trust beneficiary the power
to remove or replace a trustee who
has the power to make discretionary
distributions to that beneficiary
should add the restriction that the
replacement trustee cannot be the
beneficiary himself or a trustee who
or which is related or subordinate to
the beneficiary.

Below is sample language for a
revocable trust:

If any individual (other than the
Grantor) is removed as a Trustee here-
under, and such individual is author-
ized to appoint a successor Trustee,
such individual shall not participate
in any decision to appoint such suc-
cessor Trustee. If any individual (other
than the Grantor) is serving as a
Trustee hereunder, and such individ-
ual is authorized to remove such
Trustee, such individual shall not par-
ticipate in any decision to remove
himself or herself as a Trustee.

Notwithstanding the provisions
of [applicable state law], after the
Grantor’s death, each of the persons
designated below (the “Removal
Powerholder”) shall have the power
to remove the Trustee designated
below for any reason. The removal
of a Trustee shall be accomplished
by an instrument signed by the
Removal Powerbolder and mailed
or delivered to such Trustee and the

person(s) authorized to appoint a
successor Trustee. Such removal shall
become effective only upon the writ-
ten acceptance of a successor
Trustee. Upon removal of any
Trustee, a successor Trustee shall be
appointed as provided in Paragraph
___,above; provided, however, that
if the Removal Powerholder is the
person authorized to appoint a suc-
cessor Trustee, then such successor
Trustee shall not be the Removal
Powerholder bimself or berself, or
related or subordinate [within the
meaning of Code § 672(c)] to the
Remouval Powerholder.

The presence or lack of a standard
of distribution also may have income
tax consequences. In a fully discre-
tionary trust, no beneficiary is enti-
tled to any distributions, and must
wait for the trustee to exercise its
distribution powers; the beneficiary’s
interest in the trust is a “mere
expectancy.”s Currently, 43 states
impose an income tax on trusts, and
all of those states tax the undistrib-
uted income of a nongrantor trust
as a “resident trust” based on criteria
that vary from state to state. Recent-
ly, the United States Supreme Court,
in NC Dept. of Revenue v. Kimberly
Rice Kaestner 1992 Family Trust,s
considered whether a state could tax
a fully discretionary trust, where the
only connection between the state
and the trust was the beneficiary’s
residence there. Because the resident
beneficiary had no possession, con-
trol, or enjoyment over the trust
property, or a right to receive any
trust property (due to the trustee’s

extended discretion), and the bene-
ficiary had not actually received any
distributions from the trust in the
year in question, a unanimous Court
held that the state tax was unconsti-
tutional. Although the Kaestner
opinion is fact specific, it reaffirms
the concept that although benefici-
aries of fully discretionary trusts may
be the equitable owners of the trust
property, they do not control it.

Scope of discretion
When a trustee has simple discre-
tion, it has discretion that is not

2 «

“sole,” “absolute,” or “unlimited.”
Use of those words as modifiers
enlarges the scope of the trustee’s
discretion. Such enlarged discretion
is referred to as “extended discre-
tion.” The difference between sim-
ple and extended discretion is one
of degree, and not of kind.ss
Below is sample language defining
the scope of the trustee’s discretion:
The Trustee may pay out of the net
income or principal, or both, of the
Family Trust such amount or
amounts (whether equal or unequal
and whether the whole or a lesser
amount) as the Trustee, in its sole and
absolute discretion, determines to or
for the benefit of such one (1) or more
persons then living as the Trustee, in
its sole and absolute discretion, may
select out of a class composed of the
Grantor’s wife and the Grantor’s then
living issue; provided, however, that
while any such beneficiary is serving
as Trustee, the beneficiary as Trustee:
(1) may distribute net income or prin-
cipal, or both, to himself or herself

MACVILAR
DEGENERATION

AMD
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only at such times and in such
amounts as is necessary for his or her
health, maintenance, support, and
education; and (2) shall not exercise
discretion to make any distributions
to any person in such class that will
relieve any legal obligation of the ben-
eficiary to support such person. Any
net income not so paid shall be added
to principal. In exercising this discre-
tion, the Trustee may, but need not,
consider any other resources of the
Grantor’s wife and issue, and it is the
Grantor’s hope, but not direction,
that the Trustee will give primary con-
sideration to the needs and desires of
the Grantor’s wife.

Model UTC § 814 provides that
even if the trust agreement confers
on a trustee extended discretion, the
trustee still must exercise its discre-
tionary power in good faith and in
accordance with the terms and pur-
poses of the trust and the interests
of the beneficiaries. Unfortunately,
the Model UTC does not define the
term “good faith.” The comment to
§ 814 states that the trustee’s obli-
gation to act in good faith is a fun-
damental concept of fiduciary law,
“although there are different ways
it can be expressed.”s6

In general, the trustee’s duty to
act in “good faith” means that the
trustee has a duty to act honestly,

56 See comment to Model UTC § 1012 (Protec-
tion of Person Dealing with Trustee), which
states, “The Code does not define ‘good faith’
for purposes of this and the next section [Cer-
tification of Trust]. Defining good faith with
reference to the definition used in the state’s
commercial statutes would be consistent with
the purpose of this section, which is to treat
commercial transactions with trustees similar
to other commercial transactions.”

57 See, e.g., 12 Del. C. § 101 (2018) (defining
“good faith” for all purposes of Title 12 (“Dece-
dents’ Estates and Fiduciary Relations”) as
“honesty in fact and the observance of rea-
sonable standards of fair dealing”), and N.H.
Rev. Stat. Ann. § 564-B:103-30(A) (2017)
(defining “good faith” with respect to a fidu-
ciary and beneficiary “as the observance of
common standards of honesty, decency, fair-
ness, and reasonableness in accordance with
the terms of the trust, the trust’s purposes,
and the interests of the beneficiaries as their
interests are defined under the terms of the
trust”).

58 Rounds, Jr. and Rounds, IlI, Loring and
Rounds: A Trustee’s Handbook § 3.5.3.2(a)
(2017).

and without fraud or collusion. It
also may require the trustee to
observe the common standards of
decency, fairness, and reasonable-
ness in accordance with the terms
of the trust, the trust’s purposes and
the interests of the beneficiaries, as
those interests are defined in the
terms of the trust.57 The trustee can-

No grant of
discretion is

ever absolute;

a grantor cannot
relieve a trustee of
all accountability,

because if the
beneficiaries
have no rights
enforceable
against the
trustee, there
is no trust.

not act in bad faith (e.g., for fraud-
ulent, selfish, or improper purposes)
or capriciously.s8

Although extended discretion
may discourage challenges by
remainder beneficiaries to the gen-
erosity of trustees, it also may make
it difficult for a discretionary bene-
ficiary to obtain judicial intervention
when a trustee’s judgments are highly

59 Taback and Pratt, supra note 3.

60 Porter, “Exercising Discretion and Managing
Intergenerational Conflicts” (materials from
the Chicago Estate Planning Council Meeting)
(5/13/2009), p. 20. However, state statute may
limit the extent to which a court may review a
trustee’s distribution discretion. See, e.g.,
S.D. Codified Laws § 55-1-43(3) (2009), which
provides: “A court may review a trustee’s dis-
tribution discretion only if the trustee: (a) Acts
dishonestly; (b) Acts with an improper motive;
or (c) Fails, if under a duty to do so, to act.”
The statute further provides, “A reasonable-
ness standard may not be applied to the exer-
cise of discretion by the trustee with regard
to a discretionary interest. Other than for the
three circumstances listed in this subdivision,
a court has no jurisdiction to review the
trustee’s discretion or to force a distribution.”
The grant of discretion simply establishes a
range within which the trustee may act—the
greater the grant of discretion, the broader
the range. Comment to Model UTC § 814.
Restatement (Third) of Trusts § 87 comment d.
Restatement (Third) of Trusts § 50 comment ¢
and § 87 comment d.

6

=

6!
6.

@ N

conservative with respect to matters
that fall within the grantor’s author-
ized purposes. There is little case law
relating to the standard to be applied
in deciding the appropriateness of a
trustee’s exercise of a power to make
distributions from a trust where the
discretion is unlimited.

Gourt intervention
In every U.S. jurisdiction, a trustee’s
exercise of discretionary authority,
including absolute discretionary
authority, is subject to judicial
review.5® In general, the exercise of
discretion by a trustee who has
extended discretion (e.g., “sole,”
“absolute,” or “sole and absolute”)
cannot be upset unless the exercise
is unreasonable. These terms pro-
vide the trustee with greater latitude
in exercising its discretion, but do
not give it unlimited latitude. No
grant of discretion is ever absolute;
a grantor cannot relieve a trustee of
all accountability, because if the ben-
eficiaries have no rights enforceable
against the trustee, there is no trust.st
A court generally will not instruct
a trustee on how to exercise its dis-
cretion. It will, however, intervene
in the exercise of a trustee’s discre-
tion to prevent the trustee from mis-
interpreting the trust agreement,
abusing its discretion, acting in bad

64 Restatement (Third) of Trusts § 50 comment b.
65 /d.

66 Halback, supra note 10, at 1429.

67 Taback and Pratt, supra note 3, at 493.

68 Model UTC § 814(a). The Model UTC uses
the term “best interests” only in § 802(g),
which requires the trustee to act in the best
interests of the beneficiaries with respect to
voting shares of stock and the selection of
directors and managers of business entities
solely owned by the trust.

See also comment to Model UTC § 103
(“Except as limited by public policy, the extent
of a beneficiary’s interest is determined solely
by the settlor’s intent”) and § 105 (“With only
limited exceptions, the ... rights and interests
of a beneficiary are as specified in the terms
of the trust.”)

Comment to Model UTC § 105.

Restatement (Third) of Trusts § 87 comment c.
State law, however, may eliminate the reason-
ableness standard with respect to a trustee’s
discretion to make distributions. See, e.g.,
Nev. Rev. Stat. § 163.419 (2017) (“A trustee
given discretion in a trust instrument that is

6!
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faith, or without regard to the terms
and purposes of the trust or in the
interests of the beneficiaries, or for
some purpose or motive other than
the accomplishment of the purposes
of the discretionary power.62 A court
also may intervene to prevent the
trustee from failing to act, either
arbitrarily or from a misunderstand-
ing of the trustee’s power or duty,s3
or if (in the absence of extended dis-
cretion) it finds that the distributions
made, or not made, are unreason-
able as a means of carrying out the
terms of the trust.s

Judicial intervention is not war-
ranted simply because the court
would have exercised the discretion
differently.ss In fact, it is reversible
error for a court to “improve upon”
the trustee’s reasonable decision to
distribute amounts it deems necessary
and proper for a beneficiary’s support
and maintenance.s This is because
judicial interference may undermine
the grantor’s intent in granting broad
discretion to the trustee.s?

The Model UTC requires the
trustee to exercise its discretion in
accordance with the terms and pur-
poses of the trust, and the “inter-
ests” (not the “best interests”) of
the beneficiaries.s8 Model UTC
§ 103(8) defines the “interests of
the beneficiaries” as “the beneficial

described as sole, absolute, uncontrolled,
unrestricted or unfettered discretion, or with
similar words, has no duty to act reasonably
in the exercise of that discretion”), and S.D.
Codified Laws § 55-1-43 (“A reasonableness
standard may not be applied to the exercise
of discretion by the trustee with regard to a
discretionary interest.”).
73 See Ausness, supra note 53 (noting that the
Restatement has adopted a reasonableness
standard, but the Model UTC has not (but has
chosen a good-faith standard)).
Restatement (Third) of Trusts § 87 comment
c.
75 Comment to Model UTC § 814, citing Restate-
ment (Second) of Trusts § 187 (similar).
Porter, supra note 60.
Model UTC § 801 (Duty to Administer Trust)
and § 105(b)(2) (providing that the terms of
the trust agreement cannot override the
trustee’s duties described in § 801).
If the trust is a directed trust, the distribution
fiduciary should prepare and compile the doc-
uments and information described, and then
provide the trustee with a written direction to
make the distribution.

7
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7
7
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interests as provided in the terms
of the trust,” and not as determined
by the beneficiaries.s? Absent some
other restriction, a grantor is
always free to specify the trust’s
terms to which the trustee must
comply.70 Because the words con-
tained in the discretionary distri-
bution provision are often the only
indication of the grantor’s intent,
it is important that the drafter con-
sider the choice of words carefully.
Using the same terms in every trust,
for every grantor, is inappropriate,
and makes it difficult to determine
what the grantor was, in fact, trying
to accomplish.

Reasonahleness
Ideally, the trust agreement will
include a statement of the purposes
of a trust, the purposes for which
the trust was created, and of the
general frame of mind in which the
grantor wants the trustee to act.
Litigation involving a trustee’s
abuse of discretion frequently
involves a claim that the trustee, in
exercising a power, has acted unrea-
sonably (i.e., beyond the bounds of
reasonable judgment).71

A court might impose a general
standard of reasonableness even if
the trust agreement does not
expressly provide one.72 In some
cases, there is an objective standard
by which the reasonableness of the
trustee’s conduct can be measured,
but expressed standards are not
necessary in order for a good-faith
decision of the trustee to be found
unreasonable.?3 In either event,
judicial intervention on the ground
of abuse is called for, not because
the court would have exercised the
discretion differently, but because
the trustee’s decision is one that
would not be accepted as reason-
able by persons of prudence.74
Model UTC § 814 (Discretionary
Powers) does not impose an obli-
gation that a trustee’s decision be
within the bounds of reasonable

judgment, although it recognizes
that such an interpretive standard
may be imposed by the courts if the
document adds a standard whereby
the reasonableness of the trustee’s
judgment can be tested.7s

The reasonableness standard can
be eliminated through drafting. It
is important to eliminate it because
the standard is “mushy” and gives
a court considerable discretion to
overrule a trustee’s exercise of dis-
cretion.7e

Below is sample language for
eliminating the reasonableness stan-
dard of review:

The exercise of any Trustee’s dis-
cretionary power shall be final
unless such Trustee has acted in bad
faith. The Grantor recognizes and
intends that an effect of the preced-
ing sentence is to eliminate the appli-
cation of the reasonableness stan-
dard to the Trustee’s exercise (or
non-exercise) of its discretion to dis-
tribute the property of a fully dis-
cretionary trust created hereunder.

Fiduciary duties in decision making
In general, a trustee must adminis-
ter a trust in good faith, in accor-
dance with the terms and purposes
of the trust, and in the interests of
the beneficiaries.”” A trustee must
consider whether to exercise dis-
cretion or not—it cannot fail to
deliberate, and cannot remain pas-
sive. A trustee breaches its duty if
it refuses to make a determination
regarding the exercise of discretion.
When exercising its discretion,
the trustee should consider the dis-
tribution request in light of prior
requests, and how the trustee has
responded to them. The trustee
should evidence in writing any exer-
cise of its discretion, to create for
the trust file a readily accessible his-
tory of distribution requests and
decisions. Examples of what doc-
uments should be obtained to sup-
port the approval or denial of dis-
tribution requests include:7s
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¢ A written distribution request,
including the reason the bene-
ficiary is requesting the distri-
bution (a request from a minor
beneficiary should be made by
the beneficiary’s parent).

¢ Documents evidencing the
information the trustee takes
into account when considering
distribution requests (e.g., tax
returns, budgets, information
about a beneficiary’s other
resources, etc.).

¢ A memo evidencing the
trustee’s consideration of the
beneficiary’s interest in the
trust. If there are multiple ben-
eficiaries, this should include
an assessment of their inter-
ests, to ensure that the distri-
bution is consistent with the
trustee’s duty of impartiality.7

The trustee’s file also should include
a copy of the written approvals of all
of the relevant fiduciaries.

When exercising its discretion,
the trustee must be reasonably
informed. The trustee must be inti-
mately familiar with the terms of
the trust agreement. This means
that the trustee must read the entire
agreement, and ideally, prepare an
abstract of the most important pro-
visions. It will be impossible for the
trustee to exercise its discretion, or
fulfill its other fiduciary duties, if
the trustee is unaware of the nature
and extent of those duties and its
discretion, or of the grantor’s
intent, as expressed in the trust
agreement. Even if the trustee acts
in good faith, its decision regarding
the exercise of discretion may be
reversed if the trustee improperly
interprets the trust agreement.8o

The trustee must administer the
trust, and make distributions,
impartially,8* and give due regard
to the beneficiaries’ respective inter-
ests (e.g., the current and the
remainder beneficiaries).82 The duty
to act impartially does not require

the trustee to treat the beneficiaries
equally. The trustee must treat the
beneficiaries equitably in light of
the terms and purposes of the trust.
If the grantor wants the trustee to
favor the interests of one benefici-
ary over those of others, he or she
should include appropriate guid-
ance for the trustee in the trust
agreement, including whether the
trustee is authorized to deplete the
trust principal in its entirety in
favor of the primary beneficiary.ss

Below is sample language for this:

The Grantor desires (but does not
direct) that the Trustee of any child’s
trust created hereunder will exercise
its discretion hereunder and make
distributions to or for the benefit of
the Grantor’s child, as the primary
beneficiary of such trust, in accor-
dance with the needs and desires of
the primary beneficiary, as deter-
mined by the disinterested Trustee,
in its sole and uncontrolled judg-
ment, and such needs and desires will
take precedence, even if such distri-
butions deplete the trust estate in its
entirety, leaving nothing for the sec-
ondary beneficiaries (i.e., the issue
of the primary beneficiary) or the
remainder beneficiaries. The
Trustee’s exercise of discretion to
distribute or not to distribute trust
income or principal to or for the ben-
efit of the primary beneficiary shall
not be subject to question by any
person interested in the trust estate.

79 |n Hodges v. Johnson, 177 A.3d 86 (N.H.
2017), the New Hampshire Supreme Court
addressed the relationship between a trustee’s
duties to the beneficiaries and the power to
decant (via the exercise of discretion) to a trust
that eliminated the interests of some of the
beneficiaries. The trial court voided the decant-
ings ab initio, on the ground that the trustees
exercised the decanting power “without con-
sidering the [plaintiff beneficiaries’] beneficial
interests.” On appeal, a divided court (2to 1)
affirmed the trial court’s results, but on different
grounds, concluding that the trustees violated
the duty of impartiality by failing to give any
consideration to the future beneficial interests
of the plaintiff beneficiaries, even though those
interests were contingent and non-vested.

80 Restatement (Third) of Trusts § 50 comment
¢, Illustration 3.

81 Restatement (Third) of Trusts § 79(1).

82 Model UTC § 803. See also Restatement
(Third) of Trusts § 50 comment f (in most sit-

If the grantor wishes to relieve
the trustee completely of its duty
of impartiality with respect to the
trustee’s exercise of its discretion,
the trust agreement should provide
language to that effect. Below is
sample language for this:

Whenever a Trustee has discre-
tion to distribute trust income
and/or principal among a class of
beneficiaries, the Trustee shall have
the full power and absolute discre-
tion to exclude any beneficiary in
such class from any such payments
or applications of income or prin-
cipal, and shall have no obligation
to maintain or achieve equality
among the beneficiaries of the sub-
ject trust. The Grantor hereby
explicitly waives the Trustee’s duty
of impartiality with respect to dis-
tributions of trust property that are
subject to the Trustee’s discretion.

Other resources

Whether the trustee must consider
a beneficiary’s other resources
before making a discretionary dis-
tribution is a frequently litigated
issue. If the trust agreement is
silent on the consideration of
other resources, it is unlikely that
the grantor specifically considered
the issue. The trustee then must
determine what would the grantor
have intended, if the drafting
attorney had presented the ques-
tion to him.

uations, there is an inference that the bene-
ficiary at the top of a line of descendants is
favored over the beneficiary’s own issue, and
the settlor’'s spouse also is favored, whether
or not an ancestor of the others).

83 See Comment to Model UTC § 803, citing
Restatement (Second) of Trusts § 183 com-
ment a (1959).

Restatement (Third) of Trusts § 50 comment
e. Note, however, that the position of the
Restatement (Third) is contrary to the position
of the Restatement (Second) on this issue.

Halback, supra note 10, at 1448.

Restatement (Third) of Trusts § 50 comment
e(1). See also Inre Murray, 45 A.2d 636 (Maine
1946) (trustees who distributed money to ben-
eficiary upon her request were surcharged
because they did not use their discretion or
judgment in authorizing distribution to bene-
ficiary, and did not discover information
regarding the beneficiary’s financial situation
that was readily available to them).
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The general rule of construction
is that the trustee must consider the
beneficiary’s other resources, but
has some discretion in the matter.s
However, numerous cases hold
both for and against consideration
of a beneficiary’s other means of
support, including state or local
public assistance, and the same
wording that is stressed in one case
may be disregarded in the next.s

If the trustee must or may con-
sider a beneficiary’s resources, the
trustee must determine which
resources will influence the trustee’s
exercise of discretion. A beneficiary’s
other resources usually include the
beneficiary’s income and other peri-
odic receipts, such as pension and
other annuity payments, and court-
ordered support payments. In con-
sidering these resources, the trustee
also should take into account
whether an unemployed or under-
employed beneficiary is unable or
simply unwilling to work, whether
the beneficiary’s spouse has financial
resources available to the benefici-
ary, and whether the beneficiary’s
parents have a legal obligation to
support the beneficiary.

The trustee must act in a reason-
able manner in attempting to ascer-
tain the beneficiary’s resources, and
generally may rely on the beneficiary’s
representations and other readily
available, minimally intrusive infor-
mation requested of the beneficiary.
For this purpose, the requested infor-
mation probably will include the ben-
eficiary’s income tax returns, financial
statements, balance sheet and budg-
ets, as well as information regarding
any other sources of support for the
beneficiary (e.g., public benefits,
alimony, parental support, etc.).
Reliance on the beneficiary’s repre-
sentations will be inappropriate,
however, when the trustee has reason
to suspect that the information sup-
plied is inaccurate or incomplete.8s

If the trust agreement allows, but
does not require, the trustee to con-

sider a beneficiary’s resources, the
trustee affirmatively must deter-
mine under what circumstances it
will consider them (if at all), and
should consider how the beneficiary
is using distributions the trust
already has made to him or her
(e.g., mandatory income).

Document whether
there any
conditions that
must be satisfied
in order for a

distribution to be
made (e.g.,
beneficiary must
be a certain age,
have attained a
certain level of
education, etc.).

If the trustee must consider the
beneficiary’s other resources, the
trustee must take into account the
legal obligation of another person
to support the beneficiary. If the
trustee did not take that into account,
then someone other than the named
beneficiary will indirectly receive the
benefit of the trust, by being relieved
of his obligation of support.

Best practices for trustees
When administering trusts, trustees
should adopt policies and proce-
dures for addressing the discre-
tionary distributions. Some “best
practices” may include:

e Read the trust agreement, and
any amendments, letters of
wishes, or affidavits from the
grantor regarding the grantor’s
intent. Prepare a concise but
accurate abstract of the agree-
ment for reference by the trust
administrator and staff.

¢ Determine and document the
standard, if any, for making
discretionary distributions,
including any precatory lan-

guage in the trust agreement
intended to guide the trustee
in exercising its discretion.

e For trusts with multiple cur-
rent beneficiaries, determine
whether any beneficiary is the
“primary beneficiary,” and, if
so, determine the circum-
stances under which discretion
might be exercised in favor of
the non-primary beneficiaries.

e Keep complete, accurate, and
current records of the trust
assets.

¢ Determine whether and which
resources of the beneficiary
must be considered when exer-
cising discretion, and docu-
ment the procedure for
requesting or otherwise
obtaining information about
the resources.

e Document all beneficiary
requests for distributions, as
well as the trustee’s response
to them (i.e., decision to dis-
tribute or not distribute, and
the basis for the decision).

¢ Document whether any condi-
tions must be satisfied in order
for a distribution to be made
(e.g., beneficiary must be a cer-
tain age, have attained a cer-
tain level of education, etc.).

e Coordinate the trust’s invest-
ment policy with required or
anticipated distributions.

Gonclusion

A fully discretionary trust provides
the trustee with great flexibility, and
allows it to adapt the administration
of the trust to future circumstances.
However, it also may place a heavy
burden on the trustee to determine
when and how to exercise the dis-
cretion. Careful drafting of the trust
agreement, and thoughtful admin-
istration of the trust, will allow the
trustee to make distributions in a
manner that is consistent with the
grantor’s intent and the interests of
the beneficiaries. ll
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